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When law professor Ruti Teitel invented the neologism ‘transi-
tional justice’ in 1991 at the time of the collapse of the Soviet 
regime, the end of Apartheid in South Africa, and on the heels 
of the late 1980s Latin American transitions to democracy, 
she coined a new term for an old problem, namely that of how 
to deal with the legacies of human rights violations and mass 
atrocities in post-conflict societies emerging from war and/or 
dictatorship. Attempts at reckoning with past atrocities can be 
traced back at least as far as to the Reconciliation Agreement of 
403/402 B.C. in Athens in the aftermath of the Peloponnesian 
War,1 but transitional justice in its contemporary understand-
ing did not become a major concern until the end of the Second 
World War, and in particular, in the wake of the war crimes and 
the crimes against humanity committed by the National Social-
ist regime. Since that time and in different parts of the world, 
a great variety of concepts, instruments, and measures of com-
ing to terms with violent pasts have been developed and es-
tablished, including special courts and tribunals, both domes-
tic, international and hybrid, truth commissions as either an 
alternative or concomitant to retributive justice, apologies and 
healing circles, memorials, museums and days of mourning and 
commemoration, as well as instruments to tackle the distribu-
tional inequities underlying, and resulting from, armed conflict. 

Teitel initially defined ‘transitional justice’ as ‘the concep-
tion of justice associated with periods of political change, 
characterized by legal responses to confront the wrongdo-
ings of repressive predecessor regimes’,2 therefore referring 
to legal instruments and mechanisms applied in transitions 
from authoritarian rule to democracy only. But as early as the 

Introduction

2  Teitel, Ruti G. (2003). ‘Tran-
sitional Justice Genealogy’, 
Harvard Human Rights Journal 
16: 69–94, here: 69. 

1  Loening, Thomas C. (1987). The 
Reconciliation Agreement of 
403/402 B.C. in Athens. Its Content 
and Application, Stuttgart: Steiner. 
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These latest developments in the field of transitional justice 
raise questions similar to queries in other fields affected by 
the growing global connectivity and related to cultural glo-
balization. These questions concern the possibilities and lim-
its for the global circulation, diffusion, and transmission of 
norms and values, and the (im-)possibilities that societies can 
succeed in restructuring themselves by importing ideas, mea-
sures, and tools provided by a global expert culture. They per-
tain to the tensions and conflicts that arise when practices as-
sumed to be universal are applied to local contexts, and meet 
the challenge of ‘translatability’ of standardized concepts 
and tools into local ‘idioms’. Arguably, transitional justice is 
a particularly interesting case in this context as it centers on 
attempts at re-establishing social and political order and re-
building societies in the aftermath of traumatic experiences 
of the highest sensitive, painful, and affective order which 
goes to their very core – mass murder, genocide, disappear-
ances, and other violations of fundamental human rights. This 
certainly poses considerable challenges for any form of coop-
eration, let alone global cooperation. 

These topics and questions were the main focus of a work-
shop on ‘Global Cooperation in Transitional Justice’ hosted 
by the Centre for Global Cooperation Research in April 2014. 
The workshop’s purpose was to advance the discussions in the 
field of transitional justice where the growing attention to the 
global dimensions of the matter is still insufficient, since the 
majority of contributions only rarely transcend the borders of 
the nation states. Furthermore, scholarly contributions and re-
ports of transitional justice processes are most typically based 
on single case studies and defined by disciplinary boundaries. 
By bringing together scholars from a variety of disciplines and 
institutions who engage with global dimensions in the field of 
transitional justice as seen from their different perspectives, 
we intended to advance the debate on the possibilities and 
limits as well as the challenges, ambiguities and paradoxes of 
global cooperation in transitional justice. The outcome is this 
volume featuring eight articles which draw on and continue 
these debates. 

The introduction to this volume is followed by Anne K. 
Krüger’s article on ‘The Emergence of a Transitional Justice 
Epistemic Community’, which she understands as a precondi-
tion for global cooperation. Krüger draws our attention to one 
of the innovations that characterizes the new global phase of 
transitional justice, namely the establishment of a network 
of experts, international foundations, and non-governmental 
organizations active and quite powerful in transitional jus-
tice processes, in fact, a prime example of what Teitel has 
characterized as the ‘shift from state-centric approaches to 
a far broader array of interest in non-state actors associated 
with globalization’.11 By drawing on the concept of ‘epistemic  

mid-1990s, the term had elicited such a widespread response 
that it came to be applied to fields beyond judicial attempts at 
coping with the violence of past regimes.3 While initially cov-
ering instruments and mechanisms such as trials, vetting, res-
titution, or reparation, ‘transitional justice’ now also includes 
non-judicial instruments such as apologies, truth commis-
sions, healing circles, or forms of remembrance and commem-
oration. In this volume, we engage with this broad concept of 
transitional justice by referring to concepts, mechanisms, and 
instruments employed by societies that emerge from war or 
repressive rule to deal with the legacies of conflict, human 
rights violations, or mass atrocities. We understand transi-
tional justice as a resource for ‘making whole what has been 
smashed’4 by prosecuting and punishing perpetrators, restor-
ing the dignity of victims of atrocities, and ‘repairing’ the in-
justices and injuries suffered by them. 

There are more recent developments in the field of transi-
tional justice that make it a particularly interesting case in the 
context of global cooperation, the overall theme of the Cen-
tre for Global Cooperation Research. Around the turn of the 
century, the term ‘transitional justice’ and what it stood for 
embarked on a global track and turned the enterprise of deal-
ing with violent pasts into a global normative goal with far-
reaching effects on the politics and discourse of international 
and domestic affairs. In this regard, Elazar Barkan noted the 
‘tidal wave of apologies, truth commissions, reparations, and 
investigations of historical crimes’,5 and Susan Dwyer pointed 
out that ‘there appears to be a global frenzy to balance moral 
ledgers. Talk of apology, forgiveness, and reconciliation is ev-
erywhere’.6 In other words, there are remarkable global flows 
and transfers of transitional justice concepts, mechanisms, in-
struments, and experiences that suggest ‘a fundamental shift 
in international political culture [and] an emerging consensus 
on the importance of confronting atrocious pasts’.7 There are 
numerous examples that support these observations, rang-
ing from the establishment of a global network of experts, 
international foundations, and non-governmental organiza-
tions such as the International Center for Transitional Justice 
(ICTJ) which formulates ‘transitional justice best practices’;8 
the proliferation of official apologies by heads of states for 
past wrongs;9 to the recommendations and decisions by in-
ternational organizations such as the World Bank and the 
United Nations (UN). For instance, the 2011 World Bank’s an-
nual ‘World Development Report’ recommended transitional 
justice measures as a ‘core policy tool’ for societies emerging 
from conflict and instability. In the same year, the UN Human 
Rights Council established a mandate for a special rapporteur 
for the promotion of truth, justice, reparation and guarantees 
of non-recurrence of serious crimes and gross violations of hu-
man rights.10 

5  Barkan, Elazar (2009). ‘Introduc-
tion: Historians and Historical 
Reconciliation. AHR Forum Truth 
and Reconciliation in History’, 
American Historical Review 114: 
899–913, here: 901. 

6  Dwyer, Susan (1999). ‘Recon-
ciliation for Realists’, Ethics and 
International Affairs 13: 81–98, 
here: 81. 

7  Campbell, James T. (2009). ‘Set-
tling Accounts? An Americanist 
Perspective on Historical Rec-
onciliation’, American Historical 
Review 114: 963–77, here: 965.

8  http://ictj.org/our-work/policy-
relations, accessed 13.11.2014.

9  Lind, Jennifer M. (2008). Sorry 
States: Apologies in International 
Politics, Ithaca, NY: Cornell 
University Press.

10   International Center for Transi-
tional Justice (2012). Three Year 
Strategic Plan 2012-2014, New 
York: ICTJ, 2, http://www.ictj.
org/sites/default/files/ICTJ-
Strategic-Plan-2012-2014.pdf, 
accessed 13.11.2014.

11  Teitel, Ruti (2008). ‘Editorial 
Note: Transitional Justice 
Globalized’, International Journal 
of Transitional Justice 2: 1–4, 
here: 2.

3  This broader conception is already 
contained in the three-volume 
compendium edited by Neil 
Kritz in 1995. See Kritz, Neil (ed.) 
(1995). Transitional Justice: How 
Emerging Democracies Reckon 
with Former Regimes, 3 vols., 
Washington, DC: United States 
Institute of Peace Press.

4  We borrow this phrase from 
John Torpey. See Torpey, John 
(2006). Making Whole What Has 
Been Smashed: On Reparations 
Politics, Cambridge, MA: Har-
vard University Press. 
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communities’, Krüger traces the origins and the establishment 
of this global network and shows how the idea of addressing 
human rights violations after political transitions has evolved 
into the powerful and omnipresent claim it is today. 

Next are two contributions that discuss one of the many 
challenges posed by the globalization of transitional justice, 
namely the tensions between the global and the local and the 
complexities of the global/local interface. The growing skep-
ticism concerning the universal appropriateness of the global 
norm of transitional justice includes the argument by critics 
deploring that the complexities of the relationship between 
the global and the local are most frequently neglected due to 
an unquestioned acceptance of liberal normative concepts, in 
particular, the rule of law and human rights. The articles by 
Susanne Buckley-Zistel and Birgit Schwelling, while departing 
in different ways from these critical voices, seek at the same 
time to carry forward this debate by laying out the complexi-
ties which are all too often overlooked by a simplistic and one-
dimensional picture being drawn of the relationship between 
the global and the local. Against the background of concepts 
developed in the framework of the ‘spatial turn’, Buckley-Zis-
tel deconstructs ‘the image of the local as being deprived of 
agency as well as being a mere victim of the global’. In her con-
ceptual piece, she advises taking better account of the ‘mutual 
constitution’ of the global and the local through social interac-
tion. Seen from this perspective, the local is not only a prod-
uct of the global but appears rather as an active creator that 
constitutes the global. Schwelling’s contribution consists of an 
empirical analysis of the globalization of memories of atroci-
ties and human rights violations. By choosing the resolution on 
‘Holocaust remembrance’ adopted by the United Nations Gen-
eral Assembly (GA) in 2005 as well as the 41st and 42nd plenary 
meetings of the GA as a case study, Schwelling highlights pro-
cesses of decontextualization, recontextualization, and vernac-
ularization. She shows that the globalization of memories is a 
highly ambivalent process and concludes that it comes at a cost, 
among it ‘the conversion of the Holocaust and its memory into 
an empty signifier deprived of its distinct and specific meaning’. 

The new global phase of transitional justice is not only 
characterized by the challenges of the global/local interface 
but furthermore by the ‘move from exceptional transitional 
responses to a “steady-state” justice’, 12 with the most signifi-
cant symbol being the establishment of the first permanent 
International Criminal Court (ICC). Since its establishment in 
2002 it has become a major concern for legal scholars in the 
field of international justice. The articles by Ignaz Stegmiller 
and Noemi Gal-Or contribute to the latest discussions in this 
field. Each author addresses one of two ‘sticking points’ which 
have affected the legitimacy of the ICC almost from the onset, 
and consequently its ability to successfully perform its role. 

Stegmiller’s article discusses one of the ‘triggering mecha-
nisms’ activating an ICC inquiry and eventual adjudication – 
the self-referral procedure. Although a legally valid procedure 
under the Rome Statute, Stegmiller is doubtful as to its po-
litical implications. While they imply voluntary cooperation 
with the ICC, when in the post-conflict stage, it is unlikely that 
the self-referring state would allow indicted persons sitting 
in government to be brought to trial. This entails the risk of 
negatively affecting the public perception of the ICC as an 
institution altogether. Gal-Or addresses the principle of com-
plementarity which comes into play either in preempting the 
triggering of an ICC action or in response to one. A compro-
mise achieved to assuage states’ sovereignty concerns, it es-
tablishes that the Court’s jurisdiction is complementary to the 
primary jurisdiction of the State, and becomes effective only 
when the latter is unable or unwilling to exercise it. Gal-Or ex-
amines the impediments so far undermining the operation of 
the principle in relation to ICC African cases, and to overcome 
them, she proposes expanding the application of the principle 
to include the jurisdiction of regional courts as well.

The ICC also serves as the focal point in the contribution 
by Joachim J. Savelsberg, although from a different perspec-
tive. Savelsberg studies the potential effects ICC interven-
tions have on the collective representations of mass violence. 
He presents the findings of a content analysis of newspaper 
articles carried out in eight countries, all in reference to the 
case of Darfur, and complemented by in-depth interviews and 
conversations with Africa correspondents, representatives of 
NGOs, and policy makers from state departments. Among oth-
er things, these findings show that we are, in fact, facing the 
globalization of cultural forms. At the same time, the results 
remind us that the nation-state remains a powerful frame-
work still playing a decisive role in imprinting nation-specific 
interpretations of global scripts. 

By presenting case studies on Croatia and Syria, the two 
concluding articles by Nicole Renvert and Radwan Ziadeh 
complement the question of entanglements between the 
global and the nation-state already introduced by Savelsberg. 
Renvert analyzes the complicated and multilayered process of 
post-conflict reconstruction in Croatia since the mid-1990s, 
especially emphasizing the involvement of the international 
community in this process. Showing that pressure to engage 
in transitional justice came from outside, not from within the 
Croatian society or from its political leadership, she makes us 
aware of the risk that pressure from the international com-
munity can also slow down, or even prevent, cooperation. Zia-
deh’s case study on Syria is of interest for the theme of this 
volume in several regards. First of all, it shows that transition-
al justice has now become a consideration even to citizens of 
a country in the midst of a violent conflict. Ziadeh himself is 

12  Ibid.
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The prosecution of human rights violations and the restitu-
tion of its victims can be traced back to the restoration of 
democracy in Athens around 400 B.C.1 In modern history, the 
Nuremberg and Tokyo tribunals are generally referred to as 
key events of post-conflict initiatives dealing with human 
rights violations.2 However, only since the 1990s, a distinct 
normative understanding has emerged positing that address-
ing human rights violations after (civil) war or repressive rule 
is a necessary precondition for a successful political transition 
to peace and the rule of law.3 Since then, a ‘tool kit’ has been 
developed comprising measures ranging from criminal trials 
and truth commissions to lustration and reparations that have 
been captured by the term transitional justice. 

Nowadays, it has become hard to imagine that in the after-
math of violent conflict or repressive rule there would be no 
call for any kind of transitional justice. The question that this 
article will examine however is: How did the idea of address-
ing human rights crimes after political transitions become 
such a powerful and omnipresent claim? 

Revitalizing the concept of epistemic communities 

In order to explain global diffusion, concepts such as norm 
entrepreneurs4 and transnational advocacy networks5 that 

Preconditions of Global  
Cooperation: The Emergence 
of a Transitional Justice 
Epistemic Community
Anne K. Krüger

1  Elster, Jon (2004). Closing the 
Books. Transitional Justice in His-
torical Perspective, Cambridge: 
Cambridge University Press.

2  Teitel, Ruti (2003). ‘Transitional 
Justice Genealogy’, Harvard Hu-
man Rights Journal 16: 69–94.

3  Kritz, Neil (ed.) (1995). Transi-
tional Justice: How Emerging 
Democracies Reckon With Former 
Regimes, 3. vols., Washington, 
Washington, DC: United States 
Institute of Peace Press.

4  Finnemore, Martha, and Sikkink, 
Kathryn (1998). ‘International 
Norm Dynamics and Political 
Change’, International Organiza-
tion 52 (4): 887–917.

5  Keck, Margaret, and Sikkink, 
Kathryn (1998). Activists Beyond 
Borders: Advocacy Networks in 
International Politics, Ithaca, NY: 
Cornell University Press.

involved in this process, not only as an analyst but an activist 
in the Syrian political opposition, and as the Head of the Syrian 
Commission for Transitional Justice, which was established on 
November 14, 2013 by the Syrian Interim Government. Sec-
ondly, this article underpins the assumption of the global  
proliferation of transitional justice by showing that actors 
indeed try to learn from the experiences of often rather re-
mote ‘others’, thus pointing to the influential role the global 
expert culture analyzed by Anne Krüger indeed plays in these 
processes. Finally, by concluding his analysis of the situation 
in Syria with recommendations for the implementation of a 
comprehensive transitional justice program in a future post-
conflict society, Ziadeh’s political call of despair urges us not to 
lose sight of the fact that Syria still is in the midst of a violent 
and brutal conflict.
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politics is more than just the reflection of state power rela-
tions. Instead, Haas argues that a supranational epistemic 
community has evolved whose expertise has had an impact 
on political decisions. Furthermore, and even more conspicu-
ously, Haas draws on ideas from outside his discipline, namely 
from the sociology of knowledge. Holzner and Marx intro-
duced the concept of epistemic communities to denote the 
phenomenon of communities of people who share a particular 
perception of the social world and of how to make sense of 
it.8 Corresponding to the idea of such epistemic communities, 
Knorr-Cetina has demonstrated that different epistemic cul-
tures co-exist – even in the context of the Sciences – where 
‘different configurations of the “reality”’,9 that is, a divergent 
understanding even about the physical state of the world, 
are applied. Epistemic communities thus share an epistemic 
culture which shapes the way in which researchers come up 
with particular problems and their adequate solutions. Haas 
argues in a similar vein. He defines an epistemic community 
as being based on ‘a shared set of normative and principled 
beliefs’10 and suggests that the cooperation within the com-
munity is based on its members’ ‘shared belief or faith in the 
verity and the applicability of particular forms of knowledge 
or specific truths’.11

The concept of an epistemic community thus relates well 
to the idea of an intersubjectively shared understanding of 
problems and their solutions as the basis for cooperation. 
First, it draws attention to the fact that an intersubjective un-
derstanding is indispensable for jointly engaging in a common 
enterprise. Second, it shows that interaction processes and 
accounts of the social or even physical world simultaneously 
stabilize each other. Interactions between actors from dif-
ferent backgrounds take place based on a particular account 
about social reality which is thereby continuously reproduced 
in order to justify and legitimize actions. Tracing these inter-
actions and thus the development of a transitional justice 
epistemic community therefore allows us to shed light on the 
emergence of an intersubjectively shared account of how to 
deal with human rights crimes after or in the course of politi-
cal transitions that has become known as transitional justice. 

The development of a new problem 

As already mentioned, measures and instruments that are 
captured under the umbrella term ‘transitional justice’ date 
from a long time back. However, transitional justice as a glob-
al normative expectation addressed at countries in transition 
emerged only in the 1990s. The development began as actors 
from different national, political, societal and academic back-
grounds started to reciprocally recognize a particular problem 

highlight strategic action and networks have been developed. 
Another approach draws on the idea of strategic action fields6 
to explain collective strategic actions as leading to the institu-
tionalization and spread of new beliefs and practices. In these 
approaches, the strategic actions of individual and collective 
actors that are linked through networks or in particular action 
fields are conceptualized as the key features for explaining 
the emergence and diffusion of new powerful ideas. 

Strategic action certainly plays an important role in transi-
tional justice processes when new governments try to keep the 
former elite from reacquiring power or when external actors 
make provision of services and aid dependent on the adoption 
of certain transitional justice policies. However, in order to act 
strategically concerning a particular issue and cooperate with 
others it is first necessary to share at least a minimum under-
standing about the underlying problem to be tackled and the 
general course of action to be followed. Otherwise, strate-
gic action would be aimless. Second, in particular during the 
highly sensitive time of political transition, securing as wide 
a legitimacy as possible is indispensable. However, this also 
requires the precondition of a collectively shared interpre-
tation of a problem and its solution. Lacking a widely shared 
definition of the current problem and its adequate solution 
undermines legitimacy and, accordingly, mobilization for joint 
actions because people neither understand their reason nor 
their goals. Consequently, cooperation – and in our case glob-
al cooperation – depends on an intersubjective understanding 
of the problem and its solution that is shared among a group 
of actors from different backgrounds such as human rights 
groups, the new political elite or international organizations. 
This intersubjectively shared understanding makes strategic 
action – also in terms of political exploitation – possible. 

Yet, problems are not simply out there, nor are their solu-
tions. In order to provide an interpretative framework that 
renders events, actions and practices meaningful, a ‘chain of 
cause and effect’7 needs to be established. Thus, the answer 
to the question as to how transitional justice has arisen and 
ongoing global cooperation in transnational justice has de-
veloped is to be found in the way an intersubjective under-
standing of a problem and its solution has evolved. In terms of 
transitional justice, human rights violations which have been 
committed during a dictatorship or a civil war prior to or in the 
course of political change have become collectively recognized 
as a core problem for political transitions to peace and the rule 
of law. Despite the fear of a still powerful former elite, address-
ing these human rights violations through transitional justice 
measures has become a widely accepted solution. 

In the International Relations literature, and in particular 
in research done by Peter Haas, the concept of an epistemic 
community has been used to make the point that international 

7  Strang, David, and Meyer, John 
(1993). ‘Institutional conditions 
for diffusion’, Theory and Society 
22 (4): 487–511, here: 492.

6  Fligstein, Neil, and McAdam, 
Douglas (2011). ‘Toward a Gen-
eral Theory of Strategic Action 
Fields’, Sociological Theory 29 
(1): 1–26.

8  Holzner, Burkart, and Marx, 
John (1979). Knowledge Applica-
tion: The Knowledge System in 
Society, Boston, MA: Allyn and 
Bacon.

10  Haas, Peter (1992). ‘Introduc-
tion: epistemic communities 
and international policy coordi-
nation’, International Organiza-
tion 46 (1): 1–35, here: 3.

11  Ibid., footnote 4. 

9  Knorr-Cetina, Karin (1999). Epis-
temic Cultures: How the Sciences 
Make Knowledge, Cambridge, 
MA: Harvard University Press, 12.
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due to a multitude of political transitions ranging from regime 
changes following the breakdown of military rule in South 
America in the 1980s and the peace agreements in Central 
America to the collapse of communism in the former Eastern 
Bloc and the end of Apartheid in South Africa. In all these dif-
ferent countries, people recognized a similar problem: How 
should they deal with the former political and military elite 
and the human rights crimes they had committed against their 
own people? This problem became the starting point for sev-
eral conferences that facilitated the interactions between ac-
tors from different fields of expertise and countries of origin.12 

The problem of how to deal with human rights violations 
that were perpetrated during a dictatorship before a political 
transition had commenced became a crucial concern of South 
American societies in the 1980s. Countries such as Argentina 
and Chile experienced the dissolution of military political 
power. The newly elected presidents were confronted with 
the legacies of the preceding regimes which included gross 
human rights violations such as enforced disappearances. In 
Argentina, the newly elected president, Raúl Alfonsín, react-
ed immediately to the pressures from human rights activists. 
Shortly after assuming office, he set up a truth commission 
that was expected to deliver evidence to the courts in order 
to help the State in filing charges against members of the for-
mer military regime. However, under the imminent threat of 
a military coup d’état and in order to save the new democracy 
from being overthrown, Alfonsín’s government enacted two 
laws that restricted the possibility of trials against the former 
military junta.13 

This reaction sparked a debate among legal scholars cen-
tring on the question of ‘punishment or pardon’: Which of the 
two approaches would be preferable to deal with the former 
elite so as not to jeopardise the consolidation of democracy 
and the rule of law?14 Similar discussions took place among po-
litical scientists. In the 1970s, they had already started discuss-
ing democratization processes after World War II and after the 
regime transitions in Greece, Portugal, and Spain and the chal-
lenges of dealing with the former elite.15 In the 1980s and the 
early 1990s when further repressive regimes collapsed and 
political transitions took place, first in Latin America and later 
on also in the former Eastern Bloc, the issue of how to deal 
with the former elite, referred to as the ‘torturer problem’,16 
attracted more and more attention.17 Both political scientists 
and legal scholars recognized that the question of how to deal 
with human rights violations committed by the previous re-
gime posed a serious problem to political transitions. On the 
one hand, experts from both backgrounds regarded prosecu-
tion as a threat to democratic consolidation because of possible 
counteractions of the former (still powerful) elite. On the other 
hand, they questioned whether amnesties (namely impunity) 

would not similarly jeopardize the (re)establishment of the rule 
of law as the very foundation of democracy.

The mutually shared recognition of this problem initiated 
the first interactions between actors from different contexts 
in their search for adequate solutions. One of the first formal-
ly organized interaction processes was a conference hosted by 
the Aspen Institute in 1988.18 At this conference, human rights 
activists from Latin America, but also from other countries as 
well as political scientists, legal scholars, and philosophers, 
discussed particular problems of specific countries (primar-
ily Argentina) in dealing with past human rights crimes. The 
aim of this conference entitled ‘State crimes: punishment or 
pardon?’ was to develop an ‘intellectual framework’19 within 
which all the different cases could be discussed in order to 
develop a generalized expertise offering possible solutions 
to this problem. During the conference, the participants did 
not come to a collectively accepted agreement on how to best 
proceed. However, all were in agreement that it was neces-
sary to undertake certain steps in order to address human 
rights violations after political conflict and repressive rule.

…and of corresponding solutions

The breakdown of the Soviet Union and its satellite states, and 
the collapse of the Apartheid regime in South Africa, spurred 
further interactions among civil society actors, academic ex-
perts, and politicians. These later events gave rise to the idea 
that Latin American experiences could serve as a model for 
other countries that similarly had experienced repressive rule 
and embarked on a course of political transition. Accordingly, 
further conferences were organized in view of bringing ex-
perts from Latin America and other participants of the Aspen 
conference in dialogue with people from the former Eastern 
Bloc. The aim was to encourage an exchange of experiences to 
formulate ‘lessons from the past’.20 At these conferences, the 
question of how to deal with human rights violations, the per-
petrators, and the victims became collectively recognized by 
all participants as the crucial problem countries in transition 
were facing. In their discussions, ‘acknowledgement’ of the 
crimes and the victims, and to a certain extent also ‘account-
ability’ of the perpetrators, emerged as necessary precondi-
tions for the consolidation of democracy. 

As well as conferences, the debate on how to deal with past 
crimes also took place in publications. A collection of academ-
ic articles, official documents and conference reports edited 
by Neil Kritz from the United States Institute of Peace, who 
was inspired by a conference in Salzburg on ‘Justice in Times 
of Transition’ in 1992, played a seminal role in setting the col-
laborative transnational justice agenda. In the foreword, the 
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relevance of the problem to all countries in transition, and the 
need to acquire expertise in order to find adequate solutions, 
was emphasised. Accordingly, the purpose was identified as 

‘creat[ing] a set of first-rate readings on basic questions of 
“transitional justice”, demonstrating that, despite the unique-
ness of each society and its historical and political context, 
there are unifying themes common to nations moving from 
despotism to democracy and lessons that each nation might 
bring to others.’21 This compendium subsequently became a 
staple point of reference for actors from different contexts 
who had started to engage with the topic. Its subtitle ‘How 
emerging democracies reckon with former regimes’ reflected 
the collectively recognized problem and its main title ‘Transi-
tional justice’ has consequently become the umbrella term for 
the attendant collectively discussed solutions. 

These initial achievements representing an emerging mu-
tual understanding of a particular problem and of correspond-
ing solutions had propelled the continuation and stabilization 
of interaction processes. As well as individual experts, some 
organizations developed that were devoted to transitional 
justice. One of these organizations is the ‘Project on Justice in 
Times of Transition’, a spinoff from the 1992 Salzburg confer-
ence that was recently renamed ‘Beyond Conflict’. It declares 
that its members ‘fundamentally believe that humans share 
a basic psychological response to conflict, violence, and re-
pression. Acknowledgement of that profound human experi-
ence transcends borders and cultural differences and allows 
people from disparate countries to connect and see the pos-
sibility of peaceful change.’22 True to its ethos, the organiza-
tion has organized more than 50 conferences in a multitude of 
countries across the world. 

The most influential transitional justice organization to 
date, the International Center for Transitional Justice (ICTJ), 
was founded in 2001, in the aftermath of the South African 
Truth and Reconciliation Commission. The ICTJ believes that 
the development of transitional justice expertise is necessary 
in order to provide advice to countries in transition. It defines 
this approach in the following terms: ‘In the aftermath of mass 
atrocity and repression, we assist institutions and civil society 
groups (…) in considering measures to provide truth, account-
ability, and redress for past abuses’.23 The ICTJ has been doing 
just this in over 30 countries so far.

These expert organizations have been cooperating with 
national governments and local human rights organizations 
in many countries. In these interactions, they offer their in-
terpretation of a given situation to local authorities, explain 
why and how human rights crimes that had been committed 
under the former regime represent a critical threat to politi-
cal transitions and justify that dealing with these crimes is in-
evitable for societal und political consolidation. As the record 

shows, this narrative is very successful. We do not only find 
transitional justice as an adequate interpretation of current 
problems and their solutions in a variety of countries across 
the world. Important intergovernmental organizations such 
as the United Nations have also integrated into their policies 
the idea of addressing the past as a pre-requisite for societal 
integration and consolidation of democracy.24

Conclusion 

The continuing implementation of transitional justice mea-
sures and instruments across the world demonstrates that 
the concept has become a normative expectation directed at 
countries in transitions. As in a spiral movement, the mutually 
shared narrative about the need to overcome the past in or-
der to construct a better future has made further intersubjec-
tive understanding possible, cementing an ongoing interac-
tion process, fostering the legitimacy of, and justification for, 
corresponding actions and consequently strengthening the 
transnational justice epistemic community. Tracing the devel-
opment of this epistemic community from the onset therefore 
goes beyond the focus on particular strategic actions that 
have been taken in order to reach certain goals and implement 
corresponding policies. It furthermore helps to shed light on 
the underlying implicit interpretation of the social world that 
enables an intersubjective understanding of a problem and its 
adequate solutions, making (global) cooperation possible. 
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Transitional justice, it is often argued, has turned into a global 
norm. Over the course of the past 20 years, its ideas and prac-
tices have become pervasive and today hardly a peace treaty is 
signed without the quest to set up an institution to deal with 
the legacy of violence. The demand for accountability over 
past human rights abuses is no longer exclusively a domain of 
national governments or local initiatives, but has become part 
of a discourse on global responsibility. Accountability for hu-
man rights abuses has become enshrined in international crimi-
nal law, international and national institutions as well as in the 

‘global consciousness’, a process captured by what has been re-
ferred to as the ‘justice cascade’.1 By now, the norm has been in-
ternalised, its validity is no longer questioned, it continuously 
reproduces itself and its implementation has become a habit.2 

This chapter focuses on the global norm of transitional jus-
tice and its local applicability as central to more recent critical 
contributions to the field. These criticisms have questioned 
the appropriateness of a global norm – arguably strongly 
rooted in Western, liberal thought – in societies affected 
by violence. As argued in the following, these contributions 
construct a particular image of the local as being deprived of 
agency as well as being a mere victim of the global. Yet is this 
really the case? In order to offer some first reflections on the 
problematique this chapter takes a spatial turn (defined later 
herein) to assess the relationship between local and global on 
a conceptual level. It marks the first attempt to think beyond 
the binary of local and global and to open up spaces for the 
local to act.

Relating Spaces: Transitional 
Justice between the Global 
and the Local
Susanne Buckley-Zistel

Criticising the global from below

So how is the global project of transitional justice portrayed 
from the perspective of the local? To begin, it is frequently ar-
gued that the concept of transitional justice derives from hu-
man rights initiatives and networks far away from the context 
of violence.3 Think tanks, transitional justice entrepreneurs 
and donors set the agendas of post-violence societies and lob-
by strongly for some form of dealing with the past, regardless 
of the local context and needs.4 Many of the approaches pro-
moted by external agents are rather legalistic in orientation,5 
even though they remain highly political and selective,6 some-
thing of which the agents themselves are unaware. While legal 
responses to dealing with the past are being questioned in and 
of themselves, scholarship on and from the global south casts 
doubt on the appropriateness of this form of retributive justice 
in contexts where restorative justice might be more culturally 
suitable and where the objective of justice is less the punish-
ment of the perpetrator than the restitution of social and com-
munity relations.7 Tribunals in particular, it is contended, have 
little relevance for the people affected by the violence.8 

The second and closely related aspect refers to the norms 
transported by theory and practice of transitional justice.9 A 
central critique is that its objective is often to lead from vio-
lence to democracy, i.e. to a particular form of government, 
and not simply peaceful coexistence in absence of violence.10 
This is closely intertwined with the suggestion that the con-
cept is deeply enshrined in liberal thought which underlies 
both its assumptions and its mechanisms.11 Moreover, it has 
been remarked that transitional justice seeks to turn people 
into liberal subjects in the form of autonomous citizens im-
bued with freedom, equality and rights who engage in demo-
cratic juridical and political practice.12 The privileging of in-
dividual over group rights as enshrined in a liberal approach 
might however not be appropriate for non-Western cultures.13 

Lastly, regarding the application of transitional justice it is 
frequently argued that it has developed into a tool-box ap-
proach14 which confuses technocratic with political engage-
ment.15 In countries in transition, though, the political situa-
tion is highly complex and volatile so that misrecognition of 
this might aggravate rather than ameliorate the situation. To 
use a bureaucratic approach which is moreover highly depen-
dent on institutions carries the risk of encouraging grass-root 
resistance to such initiatives.16 

Of importance for the argument in this chapter is the fact 
that these criticisms have been developed in reaction to the 
application of a global norm to societies affected by violence. 
It marks a moment of resistance against the constitutive effect 
of norms and suggests that they are not, or only to a limited 
extent, adaptable to local context and culture. This direction 
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is in congruence with the post-colonial critique of power 
and representation in north-south relations more generally, 
where Eurocentric models are put under scrutiny. Importantly, 
the criticism suggests that the local remains important for 
people – in the context of transitional justice and beyond.

Despite all sympathy for the arguments, a detailed reading 
provokes the question whether the relationship between the 
global and the local really is that one-dimensional and wheth-
er the local is indeed a mere product of the global (unless it 
resists the influence). Moreover, if so, it renders the local a 
victim of the global and deprives it of agency. This demands a 
closer look at how global and local are related.

Relating ‘the local’ and ‘the global’

Even though the notion of the local has only recently entered 
into transitional justice scholarship, other disciplines such as 
geography, anthropology and post-colonial studies have been 
grappling with its role for some time. A consciousness of the 
local has acquired relevance when arising as a backlash to glo-
balisation, or the spread of global norms and practices (such 
as in the case of transitional justice), all of which are said to 
simultaneously incorporate and marginalise the local. The 
local has thus become a critical vantage point from which to 
assess the contradictions of globalisation. At its most basic 
understanding, the local connotes life-worlds with relatively 
stable associations and relatively shared histories.17 Moreover, 
from an anthropological perspective it signifies some mea-
sure of groundedness (even though unstable), some sense of 
boundaries (even though permeable) as well as sites for the 
construction of identities (even though contingent).18 In this 
sense, in the literature on transitional justice and beyond, the 
local is often posited as meaningful and authentic and it is of-
ten accompanied by words such as real, grounded or lived.19 

In current transitional justice scholarship, the local has 
come to signify a site of dissidence against (global) power 
structures.20 It has been suggested that this kind of wariness 
of the global impact on local structures is often couched in 
post-colonial and post-structural thought, placing great 
emphasis on the local while voicing suspicion over grand 
meta-narratives accused of seeking to dominate prevailing 
discourses.21 A common concern of these approaches is to 
acknowledge contingency and particularity, to honour if not 
celebrate difference and otherness and to stimulate local ca-
pacities.22 In this reading, current discourse and practice start 
from the premise that global and local are mutually exclusive 
entities. Frequently, they either understand ‘the local’ as be-
ing sealed off from the global by some form of boundary, or 
consider it to be at the mercy of external relations.

In the following, I would like to challenge this binary perspec-
tive and ask if and how global and local constitute each oth-
er and how this can be conceptualised theoretically. To this 
end, I take a spatial turn. I argue that the scalar construction 
of global and local needs to be re-assessed and their mutual 
constitution through social interaction brought to the fore 
when analysing transitional justice. Yet what does a spatial 
turn signify? The term space refers to areas around, within 
and between objects; it marks the expanse in which objects 
occur. According to Henri Lefebvre, space is always social for 
it assigns more or less appropriate locations to social rela-
tions.23 Importantly, though, space itself is socially produced, 
it is a result of interactions and can thus be described as a 
complex social construction composed of social norms, values 
and ascribed meanings.24 From this follows that space is both 
a complex social construction and the condition under which 
individuals and groups interact. In a circular way, space pro-
vides the structures that enable and constrain agency. There 
is thus a dialectic relationship between physical space and the 
societies that inhabit it: space is shaped by social interactions 
and at the same time it shapes these interactions. 

The term space thus points to the complex social construc-
tions at the level of the local and global. In this sense, it does 
not refer to a container, a de-historicised, largely homo- 
genous, fixed and bounded entity in which interaction occurs, 
but to the materialisation of social relations which have been 
developed over time and which are therefore contingent.25 
Central to this line of reasoning is the assumption that there 
is a relationship between the scales local and global, which 
overcomes their juxtaposition as mutually exclusive concepts. 
For Massey, 

‘[i]f space is a product of practices, trajectories, 
interrelations, if I make space through interac-
tions at all levels, from the (so-called) local to 
the (so-called) global, then those spatial iden-
tities such as places, regions, nations, and the 
local and the global, must be forged in this re-
lational way too, as internally complex, essen-
tially unboundable in any absolute sense, and 
inevitably historically changing’.26 

In other words, if the local is only a congealing of social rela-
tions at a particular point and at a particular time, global and 
local are not mutually exclusive binary oppositions but rather 
they are related to and mutually constitutive of each other. 
Moreover, for Massey the spatial combination of social rela-
tions which constitute the uniqueness of any locality is not 
confined to this place but stretches beyond its (permeable) 
boundaries so that the global defines part of the local, the 
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outside part of the inside.27 There is thus an intricate relation-
ship between local and global as mutually constitutive. They 
are related spaces.

Consequently, the local is not simply the product – or victim – 
of the global, but there are also moments through which the 
global is constituted through the local. In other words, there 
is not only a global construction of the local – as argued by 
critics of the global influence of transitional justice at the lo-
cal level – but also a local construction of the global.28 Conse-
quently, the local is not simply a passive victim but is at the 
same time an active creator because if the local is productive 
of the global it has some form of agency and thus transforma-
tive capacity. This implies that it is important to analyse how 
local action and local practices reflect back onto global struc-
tures, and vice versa. 

Conclusions

To return to the criticism of transitional justice from a place-
based perspective, the question has to be posed whether cur-
rent scholarship paints too strong a picture of the local being a 
product of the global, inadvertently absolving the local of any 
form of agency and any potential to contribute to the trans-
formation of (global) structures. Whether and how this occurs 
in the field of transitional justice requires in-depth empirical 
analysis. To name some examples from the field of transitional 
justice, Argentine victims’ organisations have been central in 
encouraging Spanish organisations to lobby the government 
to deal with the past of Franco’s dictatorship, while the South 
African Archbishop Desmond Tutu visited Northern Ireland to 
conduct victim-perpetrator mediation in order to contribute 
to reconciliation after the Good Friday Agreement.

This chapter seeks to contribute to the critical literature on 
transitional justice by offering an alternative understanding 
of how norms travel. By tracing and assessing the influence 
of local norms – in all their heterogeneity – it endows local 
transitional justice entrepreneurs with a degree of agency in 
the context of academic discourses which often regard them 
as being solely subjected to global norms. The chapter there-
fore has a strong emancipatory component, for it marks ‘an 
attempt to get out from under the position of thinking one’s 
identity as simply “subject to” globalisation’.29 It calls for a 
rethinking and, in the process, a redefinition of the space in 
which peacebuilding occurs. In this sense, taking a spatial turn 
not only serves as a critique but ‘as a project that is devoted 
to the creation and construction of new contexts for thinking 
about politics and the production of knowledge’.30 
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Introduction

On November 1st, 2005 the United Nations (UN) General As-
sembly (GA) adopted a resolution on ‘Holocaust remembrance’, 
resolving among other things that the UN will designate Janu-
ary 27 – the liberation day of Auschwitz concentration camp – 
as an annual ‘International Day of Commemoration in memory 
of the victims of the Holocaust’.1 The resolution was spon-
sored by 104 members of the 191-member assembly and it 
was adopted by consensus. Given that until quite recently pro-
cesses of remembrance only rarely transcended the borders 
of nation-states, this resolution is quite remarkable. Even the 
mere number of supporters is impressive and it is interesting 
to note that most of them have no direct connection to the 
extermination of approximately six million Jews by Nazi Ger-
many during World War II. Therefore, the UN resolution might 
be considered as the culmination of a long and complex pro-
cess generally referred to as the globalization of Holocaust 
remembrance.2 This is certainly an interesting phenomenon in 
its own right, but it also constitutes part of a more compre-
hensive process in which a basic set of norms delegitimizing 
human rights violations and other forms of violence and dis-
crimination is globally discussed, diffused, and accepted. Fur-
thermore, it can also be considered to be part of the global 
proliferation of ideas, measures, and instruments of transi-
tional justice that are put into place once human rights have 
been violated. 

In this article, the UN resolution on ‘Holocaust remembrance’ 
will serve as the focal point for a discussion of the globaliza-
tion of memories of atrocities and human rights violations. 
Until very recently, remembrances of painful and traumatic  
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experiences of particular nations were still typically confined 
to these nations themselves, and even in times of a grow-
ing connectivity around the globe this still tends to be the 
rule rather than the exception. Since the end of the Second 
World War, national identities have been increasingly based 
on ‘negative’ and painful memories of war and genocide, but 
these were typically memories of direct involvement in those 
events. As the UN resolution on ‘Holocaust remembrance’ in-
dicates, this close linkage can no longer be taken as a given. 
The question that follows is then how, in the context of glob-
al attempts at remembrance, this decoupling of memories 
from experiences influences, and possibly changes the ways 
in which memories are constructed. Are there specific func-
tional logics and characteristic features that differ from those 
known from similar attempts in the realm of the nation-state? 
How are memories of events with no or only marginal connec-
tion to the various national histories integrated into the me-
morial landscapes of these nations? And what challenges does 
this pose? 

In the following, I will discuss these questions on the basis 
of the UN Resolution on ‘Holocaust remembrance’ as well as 
the 41st and 42nd plenary meetings of the GA. These sources 
will serve as an example of global cooperation in the context 
of processes of remembrance and, on a more general level, in 
the framework of cultural globalization, understood as the 
global circulation, diffusion, and transmission of ideas, norms, 
values, and related practices, as well as in relation to their ap-
propriation or rejection. 

After briefly describing the content of the UN Resolution 
on ‘Holocaust remembrance’, this article will show that the UN 
resolution as well as the corresponding debates in the 41st 
and 42nd plenary meetings of the GA provide important keys 
to these questions that might serve as a starting point for the 
analysis of related phenomena in the context of global coop-
eration.

The UN Resolution on Holocaust remembrance

The UN Resolution on ‘Holocaust remembrance’ consists of 
ten preambular and six operative paragraphs. In its pream-
bular section, it recalls several key provisions from relevant 
human rights instruments including the ‘Universal Declara-
tion of Human Rights’, the ‘Convention on the Prevention and 
Punishment of the Crime of Genocide’ and the ‘International 
Covenant on Civil and Political Rights’. Furthermore, the pre-
ambular section states that there is an ‘indelible link’ between 
the UN and the Second World War. In addition, this section 
takes note of the fact that the sixtieth session of the GA was 
taking place during the sixtieth year of the defeat of the Nazi 

regime and that the GA already held a unique event in com-
memoration of the sixtieth anniversary of the liberation of 
the concentration camps. Finally, the preambular section reaf-
firms that the Holocaust ‘will forever be a warning (…) of the 
dangers of hatred, bigotry, racism, and prejudice’.

In its operative part, the resolution calls on the UN to desig-
nate January 27 as an ‘annual International Day of Commem-
oration in memory of the victims of the Holocaust’. It urges 
Member States to develop educational programmes to ‘incul-
cate future generations with the lessons of the Holocaust in 
order to help to prevent future acts of genocide’. It further re-
jects any denial of the Holocaust and condemns all manifesta-
tions of intolerance or violence against persons or communi-
ties based on ethnic origin or religious belief. In addition, the 
resolution requests for the Secretary-General to establish a 
programme of outreach on the subject of the ‘Holocaust and 
the United Nations’, as well as measures to mobilize civil soci-
ety for Holocaust remembrance and education. 

Decontextualization / recontextualization 

The first finding concerns one peculiarity of globalized re-
membrance in contrast to memories within the framework of 
the nation state, namely the decontextualization of memory. 
Levy and Sznaider observe the emergence of a ‘global cultural 
memory imperative’3 that, on one level, focuses in fact on Ho-
locaust memories, yet at the same time and on another level, 
decontextualizes these memories and turns them into a uni-
versal code for human rights abuses. There are strong indica-
tors that these processes of decontexualization in the sense 
of an abstraction from the specific historical event also take 
place in connection with UN attempts at remembrance. Partic-
ularly in the Assembly’s debate there is constant mentioning 
of the Holocaust being ‘a unifying historic warning’,4 of ‘uni-
versal lessons’ to be learned from the Holocaust,5 of a ‘bigger 
picture’ that goes beyond the Jewish fate,6 and of ‘Auschwitz’ 
being of ‘global relevance’.7 

Beyond these ‘universal lessons to be learned’ arguments, 
but in connection with them, the term ‘Holocaust’ is deprived 
of its specific and distinct meaning. Examples can be found in 
the statement of the representative of Venezuela who wishes 
to recall ‘other holocausts’ and ‘successive holocausts’.8 Here 
it becomes quite obvious that the term does not refer to the 
historical event of the extermination of European Jewry but 
is dislocated from space and time and is used as a general sym-
bol for atrocities.

Another indicator for operations of decontextualization can 
be found in the fact that the specificities of the Holocaust are 
becoming extremely obscure. A common reference when it 
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pdf?OpenElement, accessed 
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comes to the perpetrators is ‘Nazi’. ‘Nazi concentration camps’ 
and ‘Nazi forces’ are also mentioned, but there are hardly any 
indicators that these Nazis were in fact Germans. There are 
hardly any attempts to address the question of what? where? 
when? by whom? and why?, and the few references that can be 
found are framed in general terms in which most of these ques-
tions are far from being answered. The following are some in-
dicative examples: ‘Genocide was committed against the Jews 
of Europe during the Holocaust’,9 ‘It was in Europe that the Ho-
locaust took place’,10 or ‘the Holocaust occurred 60 years ago’.11 
Not even the German delegate Günther Pleuger bothers to 
deal with these questions. This is interesting to note because 
on other occasions – in particular within Germany or in the Eu-
ropean realm – German official representatives do not hesitate 
to make blunt statements on questions of responsibility and 
guilt. So this tendency of decontextualization might in fact be 
specific to, and even a prerequisite for, global encounters. 

Concerning the operation of decontextualization, one could 
furthermore argue that it is the necessary prerequisite for 
processes of recontextualization, meaning that the recogni-
tion of universal lessons to be learned can only take place af-
ter memories of particular atrocities have been transformed 
into abstract codes for violations of human rights that are 
void of specific references. One example can be found in the 
statement of the delegate of Ukraine who states that, ‘as we 
commemorate the victims of the Holocaust, Ukraine cannot 
but recall the terrible damage which intolerance, violence 
and aggression caused it in the past’. And he continues: ‘This 
year marks the seventy-second anniversary of one of the most 
tragic chapters in Ukraine’s history, the Great Famine of 1932–
33 – in Ukrainian, Holodomor.’12

While recontextualization in the case of Ukraine means 
generally accepting Holocaust remembrance, but at the same 
time inscribing or adding other meanings to it, recontextual-
ization in the sources analysed here takes on a second version. 
It appears in the form of resistance against decontextualiza-
tion and as a plea for more historical accuracy. Two examples 
are found in the proceedings: The delegate from Jordan de-
mands that statements should be ‘precise and accurate’ when 
it comes to what he calls ‘the invocation of history’. And he 
adds: ‘There can be no sound discussion of this most seri-
ous issue without acknowledging the context in which it oc-
curred.’13 In a similar vein, Egypt’s delegate claims that ‘the 
resolution fails to address responsibilities of the society in 
which the Holocaust was perpetrated and its socio-political 
and racist causes’. He adds yet another dimension to it when 
questioning the establishment of an international commemo-
ration day in memory of the victims of the Holocaust by asking 
why ‘equal atrocities against Muslims, Christians and others’ 
are forgotten. By stating that ‘no one should have a monopoly 

on suffering’,14 he makes quite clear that for him, and for his 
country respectively, Holocaust memory does not function as 
an empty signifier but evokes concerns of inclusion and exclu-
sion, and furthermore remains closely linked to specific his-
torical, social and political processes, both past and current. 
This clearly indicates that there are limits to the globalization 
of memories.

Global / local interconnectedness 

The second finding of my analysis is linked to the question of 
global / local interconnectedness. There can be little doubt 
that with the establishment of an ‘International Day of Com-
memoration in memory of the victims of the Holocaust’ the 
UN is driven by the aim of creating its own institutional foun-
dational myth as well as globalizing Holocaust remembrance. 
By urging its members to ‘develop educational programmes 
that will inculcate future generations with the lessons of the 
Holocaust’, the UN seeks to imprint Holocaust remembrance 
in the memory landscape of its member states. This process of 
implementation has much to do with what Sally Engle Merry 
has called ‘vernacularization’.15 The successful proliferation 
of global norms and practices, she argues, is dependent on 
their local appropriation and incorporation. In the context 
of the processes under consideration here, there are strong 
indicators that – in cases where general acceptance is given – 
vernacularization functions via its relation to the memorial 
landscape of one’s country. An example can be found in the 
statement of the delegate of Romania who notes that his 
country has designated not January 27 but October 9 as the 
National Holocaust Commemoration Day. ‘That was the date in 
1941 on which deportations of Romanian Jews to Transdnies-
tria began.’16 Other examples can be found in the statements 
of the delegates of France and Denmark as both recount their 
nation’s particular ‘experience of the Holocaust’. While the 
Danish representative points to the operation to rescue the 
Jewish community in Denmark in October 1943, the French 
delegate recounts the Vélodrome d’Hiver Roundup in Paris on 
July 16 and 17, 1942, which in France became the symbol not 
only of the Holocaust, but also of the Vichy Regime and its 
collaboration with the Nazi Regime.17 Therefore, vernacular-
ization in the realm of Holocaust remembrance confirms the 
well-known argument that globalization is not about homo-
genization but about finding ways of refilling events that 
were deprived of their meaning and turned into blank scripts 
with specific experiences.

At the same time, the global level necessarily hinges on 
the local. There is an incessant dialogue process whereby 
the global level is initially informed by experiences at the  
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When the International Criminal Court (ICC) was established, 
it was labelled a success story of State cooperation. More re-
cently, however, the institution has been much criticized for 
focusing its prosecution activities on the African continent. 
Instead of mutual cooperation with the institution, some 
States have changed their attitude and now oppose the ICC’s 
activities by questioning its legitimacy. One core aspect is the 
so-called trigger mechanism, the procedural tool to activate 
ICC intervention. The ICC evolved on the basis of State consent, 
achieving a procedural compromise reflected in the regulations 
of the Rome Statute. Yet this treaty is far from being perfect 
and leads to an imbalance when the Security Council is involved. 
In order to fairly criticize the ICC and its place in the interna-
tional criminal system, which requires an identification of the 
actors relevant to the activation of the Court’s system, an un-
derstanding of the legal framework is indispensable.

Triggering ICC intervention

The term ‘trigger mechanism’ was introduced during the es-
tablishment process of the ICC. Two main issue clusters had to 
be distinguished during the drafting process: first, the ques-
tion of jurisdiction, and only as second step, the triggering 
of the system.1 Articles 13, 14, and 15 of the Rome Statute2  

The International  
Criminal Court and State 
Cooperation: Self-referrals 
as Panacea?
Ignaz Stegmiller

local level. These, having aggregated and distilled at the glob-
al level, then rebound and inform the local level. Holocaust 
remembrance developed first in specific cultural traditions 
and places, in particular in Israel, Western Europe, and the US, 
and it embarked on its global career from there. But this pre-
cedence does not imply that the memories in these places are 
not affected by the challenges of globalization. They are also 
shaped or reshaped and transformed in correspondence with, 
and in response to, these challenges. The German delegate’s 
account is a case in point. Without having context informa-
tion on Pleuger’s short speech, one would guess that these 
words had been spoken at some point during the 1950s, when 
accounts of the Holocaust in the German context were rather 
circumscribing statements as to what had been done by whom, 
when, and why. Therefore, Pleuger’s account appears strange-
ly outdated, and one might speculate here about the necessi-
ties imposed by speaking in a globalized context. Furthermore, 
one might assume that in the long run, globalization in con-
nection with Holocaust remembrance might actually exert im-
pacts that nullify the long and painful process of the Federal 
Republic’s attempts at coming to terms with the legacies of 
National Socialism. This may be counterproductive to societal 
or national efforts of processing atrocities. It may ultimately 
lead to insincerity in the transitional justice enterprise.

Conclusion

In the light of the UN resolution on ‘Holocaust remembrance’, 
cultural globalization appears as a highly ambivalent process. 
While on the one hand, Holocaust remembrance might serve 
as a ‘tool’ to raise awareness of the dangers and deadly conse-
quences of anti-Semitism, racisms, and other forms of discrim-
ination, its globalization on the other hand comes at a cost, 
among it the conversion of the Holocaust and its memory into 
an empty signifier deprived of its distinct and specific mean-
ing. There is a considerable risk of arbitrariness when new 
meanings are added or inscribed in processes of decontextu-
alization and vernacularization. Furthermore, this brief analy-
sis suggests that global/local interconnectedness is not only 
about the appropriation of the global on the local level, but it 
is also about the permanent interchanges across these levels. 
And, as the German delegate’s account leads me to think, it 
might as well be about falling back below standards of inter-
pretation and commemoration that had been established at 
the national level after long and intense discussions. 

1  Stegmiller, Ignaz (2011). The Pre-
Investigation Stage of the ICC, 
Berlin: Duncker & Humblot, 66.

2  Articles without further refer-
ence are those of the Rome 
Statute of the ICC.
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determine the mechanism for the activation of the ICC. The 
ICC’s Office of the Prosecutor (OTP) operates on the basis of a 
strict procedural setting. Activity by the OTP is ‘triggered’ by 
a Security Council referral, a State referral, or proprio motu (on 
its own motion) by the Prosecutor him- or herself. State refer-
rals were interpreted as including also ‘self-referrals’ by the 
State on the territory of which a conflict took (or continues to 
take) place.3 Mutual cooperation between States and the OTP 
paved the way for the ICC’s early practice of accepting and 
even encouraging self-referrals. Therefore, before addressing 
questions of legitimacy, the practice of self-referrals needs to 
be taken into account and examined more profoundly.

Self-referrals in practice

State referrals to the ICC are outlined in Articles 13 (a) and 14 
of the Rome Statute. While they were considered to have little 
potential for use, the law-in-action has proven such expecta-
tions wrong. As a matter of fact, four out of eight situations 
before the ICC are based upon State referrals (Uganda, Demo-
cratic Republic of Congo, Central African Republic and Mali). 
As will be shown below, although self-referring a conflict is 
legally valid under the Rome Statute, from a policy perspective, 
self-referrals entail the risk of negatively affecting the public 
perception of the ICC as an institution. 

Referrals of State Parties can be divided into two categories: 
third party referrals and self-referrals. Self-referrals are refer-
rals by a State Party of a situation in which crimes falling within 
the jurisdiction of the Court appear to have been committed 
on that State Party’s territory. The OTP even adopted a policy 
of inviting and encouraging such voluntary self-referrals.4 All 
four referrals under article 14 are such self-referrals. In the 
situation of Uganda, the President of Uganda referred ‘the 
situation concerning the LRA’ 5 to the ICC in 2004. The second 
referral concerns the situation in the Democratic Republic of 
Congo (DRC).6 A third self-referral was received by the Chief 
Prosecutor on behalf of the government of the Central African 
Republic in 2005,7 and a fourth referral by Mali was received 
in 2012.8 A fifth self-referral by the Comoros ‘with respect to 
the 31 May 2010 Israeli raid on the Humanitarian Aid Flotilla 
bound for Gaza Strip […]’9 is under scrutiny by the Office of the 
Prosecutor. Currently, this referral has triggered the Prosecu-
tor’s action, but the situation is under preliminary investigation, 
meaning that the OTP has not initiated investigations under ar-
ticle 53 (1) of the Rome Statute, nor has the situation reached 
the subsequent status of a pre-trial situation. It should also be 
noted that in the situation of Kenya, the OTP initially favored a 
self-referral.10 This is in line with the OTP’s approach to actively 
encourage States to self-refer conflict situations. 

In terms of cooperation, one might query to which extent 
the ‘encouragement’ is welcome, and what kind of (political) 
pressure is put on self-referring States. The practice of self-
referral as such does not face legality concerns within the 
framework of the ICC. Despite the unclear drafting history, 
the terminology ‘referral’ and ‘refer’ rather than ‘complaint’ 
is neutral and allows for action by any State Party, whether 
or not the State on whose territory the conflict took place 
is a Party to the Rome Statute or not. In the Lubanga case, 
Pre-Trial Chamber I held that ‘[…] the self-referral of the DRC 
appears consistent with the ultimate purpose of the comple-
mentarity regime […]’.11 The possibility of self-referrals was 
further re-affirmed by the Appeals Chamber in Katanga and 
Chui stating that ‘the Statute does not prevent a State from 
relinquishing its jurisdiction in favour of the Court’.12 

A different matter is whether, considered from a policy per-
spective, self-referrals should be encouraged. Scholars evalu-
ate the practice critically for fear that the ICC’s credibility as 
well as independence might be affected negatively.13 One-
sided referrals are likely to lead to allegations of biased in-
vestigations against one party to the conflict, no matter how 
hard the OTP tries to stress that both sides are subject to the 
judicial process. On the ground, the impression prevails that 
the Court has been instrumentalized. Even if the Prosecu-
tor pursues a re-interpretation, such as in Uganda where the 
former Chief Prosecutor highlighted that not only crimes of 
the Lord Resistance Army but also those of the Government 
would be investigated, the ICC risks the impression of tak-
ing sides when accepting a one-sided referral. Therefore, the 
proprio motu tool under article 15 of the Rome Statute might 
be the better choice in situations where the ICC has to dem-
onstrate the application of equal standards against multiple 
parties. This however entails the enormous disadvantage of 
endangering cooperation by the State in question. Situations 
such as Darfur (Sudan) and Kenya are notorious examples of 
how ICC action can lead to a deadlock resulting in no further 
(procedural) progress. In both countries, the OTP is targeting 
sitting Heads of State and cannot rely on any support what-
soever on the ground. However, the pertinent question then 
arises to what extent the Security Council and other States 
would actively cooperate with the ICC and assist it in strength-
ening the international criminal law system. In any event, it 
appears that self-referrals, although legally possible, remain 
a political sensitive tool to trigger ICC intervention.

Legitimacy aspects

Growing skepticism of the ICC leads to the legitimacy of its opera-
tions being questioned. In this respect, I suggest differentiating 
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the legal from the political sphere of legitimacy. The inner 
legitimacy of the Court’s (legal) operations functions well, 
but the outer (political) legitimacy of the ICC is presently en-
dangered. Regarding the latter, a core argument brought for-
ward by critics relates to the encouragement of self-referrals 
as panacea hoped for by the former Chief Prosecutor; other 
reasons for the tenuous political legitimacy are found within 
the structure and limited competencies of the ICC. In my view, 
some arguments are both unfounded and motivated by po-
litical campaigns against the ICC. The Kenyan side is trying to 
avoid prosecutions and delay proceedings, entering in a politi-
cal plea bargaining with the prosecution.14

Be that as it may, three different layers of legitimacy have 
to be carefully separated and require constructive discus-
sions: (i) inner legitimacy and legal operations by the ICC, (ii) 
outer legitimacy and political support as well as State coop-
eration for the ICC, and (iii) fundamental legitimacy of the 
international criminal law. The different spheres have to be 
disentangled to streamline arguments to where they belong. 
For instance, while some aspects of inner legitimacy concern 
the ICC’s operation and the actors – the OTP, judges, etc. – po-
litical concerns need to be discussed by other inner and politi-
cal actors, including the Court’s Assembly of State Parties, the 
Security Council, and the states as such. Political support for 
the concept of international criminal law and an international 
criminal court are intertwined, and it is apparent that if this 
cannot be regained, the model ‘ICC’ has failed and states might 
leave the treaty one after the other. The disappointment of the 
victims whose expectations for justice have been raised should 
not be ignored either. Ultimately, the goal of ‘ending impunity’ 
would experience a devastating step backwards.

The negative perceptions of the ICC have been propelled 
especially in reaction to its engagement in the situations in 
Sudan and Kenya, which were initiated against sitting Heads of 
State. The attached symbolism, and of course the direct legal 

‘assault’ on authoritarian rulers in countries with oppressed 
societies, led to strong opposition there. A media battle 
broke out, attempting to de-legitimize the institution as such. 
Certainly, this opposition notwithstanding, the international 
criminal law system is far from being perfect, and internation-
al justice has not been applied evenly, for leaders of powerful 
States have been less likely to be prosecuted.15 All the same, 
the assumption that only Africans are being unfairly targeted 
is not supported by the facts,16 yet all eight situations that 
made it to the stage of formal pre-trial proceedings are locat-
ed on the African continent. The question thus remains: why 
and for which – legal and political – reasons has the ICC so far 
opened full investigations in African countries only? 

This brings us back to the beginning of this paper: the picture 
may be altered by the fact that the majority of ICC situations 

were self-referred by African States, thus putting the claim of a 
‘neo-imperialist’ court into a different perspective.17 Moreover, 
not all African governments and African civil society attack the 
ICC, and some have continued their support by actively par-
ticipating in the Review Conference in Kampala.18 Through the 
Assembly of State Parties, a dialogue and equal participation 
remains possible. Amendments can be initiated by State Par-
ties in accordance with Articles 121 to 123 of the Rome Statute. 
Certainly, a constructive interaction is preferable to withdrawal 
from the Statute under Article 127 of Rome Statute. 

At the present stage, the ICC has seemingly lost credibility 
with regard to the Kenyan situation. Should it fail in Kenya, 
the ICC, which has raised high expectations for victims,19 runs 
a great risk of losing public confidence there and elsewhere. 
Specifically, a reason for the limited success in Kenya might 
be attributed to the failure of outreach and failure to main-
tain a communication plan.20 It is astonishing to note that due 
to budget limitations there is no outreach office in Kenya nor 
in neighboring Tanzania, and ICC proceedings are not easily 
accessible to people in Kenya.21 Empirical data are urgently 
needed to substantiate this assumption and, in a second step, 
based on the findings, find solutions for regaining legitimacy.

Final observations

Practice has led to a factual hierarchy with regard to the trig-
gering mechanism. The State referral tool was used frequently 
in the first few years of the ICC as the Court became operation-
al. By comparison, proprio motu action was handled reluctantly 
by the former Chief Prosecutor. In contrast to the State refer-
rals and Security Council referrals, proprio motu initiation risks 
losing State voluntary cooperation as well as Security Council 
direct support, nor did third actors show interest in supporting 
the OTP where the Prosecutor acted against the will of a State. 
Thus, Security Council referrals appear to potentially be the 
strongest from the viewpoint of State compliance.

Notwithstanding the strong mandate by the Security Coun-
cil, this mode of referral also proves problematic, albeit for 
other reasons. The Security Council is, after all, a political or-
gan. In the matter of Sudan, where there was no reaction to 
non-compliance, the African Union (AU) and African States 
also assisted in shielding the indicted Head of State. In Syria, 
no referral was ever achieved. The Security Council referral 
under Article 13 (b) of the Rome Statute enables the Securi-
ty Council to use the ICC according to its own agenda. While 
State referrals, which are encouraged, are more State-driven 
and imply voluntary cooperation with the ICC, they reflect a 
one-sided approach to justice, especially where one of the 
former conflict parties is representing the State in the post-
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conflict stage. It is hardly likely that indicted persons sitting 
in government after regime change would be brought to trial. 

Seen from such a perspective, proprio motu powers appear 
to ensure impartiality in the process when compared with the 
other two triggering mechanisms. Yet, as long as the ICC has 
no supportive police force and limited investigation teams, 
lack of State support remains a debilitating disadvantage. 

In sum, the preference of one or the other triggering tools 
depends on both practical realities of the given conflict situa-
tion and international politics. It also reflects the personality 
of the Chief Prosecutor and policy choices that are made by 
the OTP. The ultimate question concerning the ICC’s legitima-
cy is whether the legal framework of the ICC should be adjust-
ed. A constructive approach to deciding this matter and guid-
ing the way forward will make it necessary to give the actors a 
hearing, on the one hand, but on the other hand they will also 
have to clearly articulate what it is that they are criticizing and 
for which reasons. 

Introduction

As this is being written, a ray of light is brightening the lives 
of the people in the eastern Congo. The biggest Armed non-
State actor (ANSA)1 in the region, the Democratic Forces for 
the Liberation of Rwanda (DFLR) Hutu rebel group, which sup-
ported the Kinshasa government in its fight against other reb-
els, including the notorious M23 movement, seems ready ‘after 
20 years of preying on the civilian population’2 to enter a po-
litically negotiated settlement. Since more often than not, the 
activities of ANSAs – rebels, insurgents, warlords, mercenaries, 
or terrorists, to name but a few – have amounted to the crimes 
enumerated in the 1998 Rome Statute Establishing the Inter-
national Criminal Court (ICC),3 the process of reintegrating the 
DFLR fighters within society, if it materialises at all, will be a 
bumpy one. Amongst other things, it may involve the ICC, which 
to this date has directed its investigations and prosecution ex-
clusively against African heads of state and African (largely 
politically) recognised rebel groups, consequently ‘gaining’ the 
African reputation of the ‘African Criminal Court’.4 

Much of the questionable level of compliance by African 
states with their ICC obligations, and the legitimacy deficit of 
the Court, is attributable to the compromise reached in the 
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current formula of the Principle of Complementarity (PoC), 
the central jurisdictional provision in the Rome Statute estab-
lishing the Court’s jurisdiction, as complementary to the pri-
mary jurisdiction of the State, to become effective only when 
the latter is unable or unwilling to exercise it. Indeed, the lat-
ter are typical of the sub-Saharan African legal situation, re-
sulting in a half-hearted welcome to ICC justice ‘from outside’ 
or no justice at all. In this paper, I make a proposal designed 
to overcome this impediment by expanding the application 
of the PoC to also include the jurisdiction of regional courts. 
Here, the African Court on Human and Peoples’ Rights5 (Afri-
can Court) serves as an example to elucidate the proposal.6

A similar idea proposed by Alexandra Huneeus considers 
the role the Inter-American Court for Human Rights could 
play in partnership with the ICC.7 While Huneeus’ argument 
centres on the practical legal aspects of mutual exchange of 
expertise and assistance, my argument requires back-tracking 
since it advances a legal doctrinal reasoning: Because the ICC 
and the extant regional human rights courts are constitution-
ally grounded in identical legal principles, they make ‘natural’ 
partners for the ICC. On this basis, I can criticise the appar-
ent exclusivity introduced and maintained by the PoC, namely 
that it is wedded to the dual relationship of ICC and nation-
state. Once this point is acknowledged, the numerous legal 
and political hurdles facing the transformation of the PoC into 
a three-pronged relationship can and must be addressed. 

Against this background, my submission should be under-
stood as constructive criticism. While the PoC represents the 
consensus possible at the time of drafting of the Rome Statute, 
and symbolises a step forward in the evolutionary process of 
international criminal law,8 the Principle has, perhaps expect-
edly, proven incomplete. It is fallible not only when tested in 
practice, but rather already suffers from gaps in design prior to 
its application. The paper seeks to advance the logic sustaining 
the PoC by narrowing this chasm in support of the goals of the 
ICC. A study of the structure and processes and jurisprudential 
history of the African Court, as well as the role of the African 
Union (AU), serves to assess whether and under what condi-
tions an expanded PoC might be applicable to Africa.

The Principle of Complementarity Verbatim, in the Travaux, 
and Interpreted

A discussion of the PoC verbatim, as displayed in the travaux 
préparatoires,9 and subsequently as interpreted, is a good 
place to begin. The Rome Statute establishes the PoC in 
Paragraph 10 of the Preamble and in Article 1, and further 
elaborates on it mainly in Articles 17, 18, and 19 on admissi-
bility. Paragraph 10 of the Preamble ‘[e]mphasiz[es] that the 

International Criminal Court established under this Statute 
shall be complementary to national criminal jurisdictions’. 
Article 1 reiterates this language. Accordingly, the State 
maintains primary jurisdiction over a case. Pending certain 
conditions – State’s unwillingness or inability to exercise its 
jurisdiction – only then does the jurisdiction of the Court 
become admissible. Note however, although the State has 
primary jurisdiction, it is the Court that determines admis-
sibility in the first place. Article 17, ‘Issues of admissibility’, 
lists the substantive elements required for a determination 
of admissibility. 

A review of the travaux portrays the PoC as both a Pandora’s 
Box and a treasure trove. Its lack of clarity and determinacy 
invites inconsistent applications and judicial determinations, 
potentially perceived as discriminatory practice of the Court 
and therefore source of adverse political fallout. For the same 
reason, however, its ambiguities stimulate debate, hence con-
cretisation and, in turn, legal development. Among the issues 
to flesh out is, for instance, the relationship between Court 
and national criminal jurisdiction. A matter which arose fre-
quently throughout the drafting process, this fell short in ad-
dressing important relevant issues. One cardinal reason for 
these gaps is the fact that the drafters of the Statute lacked 
the time to thoroughly consider the proposed procedural 
system in its entirety. There is now more time to address the 
PoC’s inherent exclusivity, limiting the choice of jurisdiction 
as between two actors only – the State and the Court.10

Scholars and legal professionals have drawn attention to 
the Statute’s various shortcomings as well as criticized the 
Court’s performance. The centrality of complementarity in 
the only permanent international criminal court has figured 
prominently in the debates raising a host of interpretive 
challenges. One problem concerns the triggering procedure 
activating the ICC’s potential jurisdiction. Because it is an 
extremely complex procedure, it is fraught with uncertainty 
likely to produce inconsistencies in the application of the law. 
In rivalling interpretations the ICC jurisdiction is posited as 
subsidiary rather than complementary to the jurisdiction of 
the national court, or rather in contrast – as Hector Olásolo 
maintains – ‘“a watchdog court” that will take over when it 
considers that the national courts are not up to their job […]’.11

Interpretative approaches also vary concerning the PoC 
directly. While the ‘negative’ approach considers the ICC’s ju-
risdiction as decidedly limited to situations where the State 
refuses or is unable to exercise its jurisdiction, the ‘positive’ 
interpretation views the condition of unwillingness or inabil-
ity as applicable only where there is conflict between the ICC 
and national criminal jurisdictions.12 Another important diffi-
culty pertains to the PoC’s internal logic regarding the role 
of the Security Council (UNSC) in this attendant procedure.13 
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The implementation of the complementarity regime was ad-
dressed by an informal expert paper commissioned by the 
ICC and released soon after the Court’s establishment. It 
identified two guiding principles – partnership and vigilance – 
which, to be sure, are extremely important, as they open up 
the complementarity regime to opportunities likely to exceed 
those which were foreseen and intended by the drafters of 
the Rome Statute. As we will see later, partnership is not un-
equivocal. The Office of the Prosecutor (OTP) itself noted that 
while the ICC was a criminal court, ‘human rights standards 
may still be of relevance and utility in assessing whether the 
[national] proceedings are carried out genuinely’.14 Regional 
human rights courts, notably the African Court, may thus con-
sider their jurisdiction to be ‘less’ circumscribed in matters of 
international criminal law (ICL). 

The Substantive Foundations of the Principle of Comple-
mentarity

It must be noted that the term ‘complementarity’ does not ap-
pear, and is not defined, in the Rome Statute, which gave birth 
to it, and to which the term so far is sui generis.15 Arguably, the 
drafters have been wise to refrain from limiting the yet-to-ma-
ture idea underlying ‘complementarity’, thus inviting further 
development. Certainly, the idea of legal substitution which 
lies at the foundation of the notion of complementarity is not 
new to ICL.16 It is well-established in the principle of aut de-
dere aut judicare – either extradite or prosecute, stipulating a 
State’s duty to extradite when choosing not to prosecute and 
is common to treaties on extradition and mutual assistance in 
criminal matters and multilateral conventions addressing in-
ternational crimes. Furthermore, aut dedere aut judicare is re-
enforced in the notion of universal jurisdiction, the latter cap-
tured most conspicuously in the ICC’s raison d’être. In fact, the 
PoC takes these ideas one step further and stipulates ‘either 
national prosecution or admissibility’, leaving the choice to 
the custodial State. My argument adds another dimension to 
this reasoning, namely, that the PoC can be expanded, under 
certain conditions, to also include regional and sub-regional 
courts’ jurisdiction as an intermediary level of adjudication; Af-
rica may offer the first, and most appropriate, test case, and 
here is why.

The African Shift in Attitude towards the ICC: Issues of Com-
pliance and ICC Effectiveness

The attitudes of African governments, the elites in various Af-
rican states that have attracted the ICC’s attention, and of the 

AU are critical to my argument due to the salience of Africa in 
the ICC’s work. The quickest to sign and ratify the Rome Stat-
ute, African states represent a majority group among both the 
ICC member states and African states joining the court. They 
also represent the states against which the ICC has issued al-
most all of its indictments to date, and the first and only case 
for which a conviction has been rendered (currently under ap-
peal). Against this background, a wide chasm has been opening 
where early African support for both ICL and specifically the 
ICC has mutated into a direct anti-ICC assault. In practice, the 
ICC’s work has met with resistance, even obstruction, as well 
as attack by academics associated with Africa. African malcon-
tent has been gaining steam, aimed to a large extent at the 
OTP but also at the UN Security Council. In 2010, concerned 
about the Court’s political impartiality, the AU brought a pro-
posal for political guidance to the OTP intended to increase 
transparency and accountability in its office, and ensure the 
widest political support possible. It sought to amend a certain 
Statute provision so as to empower the UN General Assembly, 
next to the Security Council, in the judicial process.17 However, 
it falls short of addressing a cardinal condition for the success-
ful implementation of the PoC, which is the domestication of 
the Statute of Rome Regime, to which I now turn.

Issues Concerning the Domestication of the Statute of Rome 
Regime

The domestication of the PoC suffers from tension inherent 
in the dualist PoC deriving from several key problems. These 
revolve around the ‘impunity gap’ and proposed mechanisms 
to close it contrasting international ad hoc and internation-
alized courts with other solutions. The ‘impunity gap’, which 
according to the first ICC Chief Prosecutor18 is represented 
in the unwelcome scenario wherein prosecution efforts cen-
tre on offenders bearing the greatest responsibility for the 
crimes while leaving other perpetrators out of justice’s reach. 
Ironically, quite the opposite has been happening as precisely 
those bearing the heaviest responsibility have managed to es-
cape justice. This widened the impunity gap beyond all antici-
pation, attracting considerable attention to the human rights 
aspects of ICL, in particular the universality of human rights, 
which human rights treaties as well as the Rome Statute are 
designed to protect. Scholars united in the aspiration of see-
ing these values universally embraced and resilient against 
short-term political interests of the State may have been di-
vided concerning the road leading to this outcome. Yet their 
State-oriented focus has failed to distinguish itself from that 
underlying the logic of the Rome Statute, the chief difference 
being their emphasis on the practical grounds justifying the 
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primacy of national criminal jurisdiction rather than legal for-
mal, and sovereignty, reasons. 

The proposed solutions to close the impunity gap have var-
ied, ranging along several continua including international 
universal to local-global mechanisms, Western to non-West-
ern and traditional, formal institutionalized to informal, and 
so on. Almost intuitively, experts have chosen to compare the 
ICC with internationalized (hybrid) courts and ad hoc interna-
tional courts.19 Although the establishment of the ICC was to 
render these courts superfluous (they have been diagnosed 
with many weaknesses), where the national criminal jurisdic-
tion is either unwilling or unable to perform its Rome Statute 
duty, and the ICC is prevented from exercising its jurisdiction, 
an internationalized (hybrid) criminal court may prove a fall-
back solution. Note that State cooperation with international-
ized adjudication does not contradict the goal of the Rome 
Statute which encourages the joining of forces by the ICC, na-
tional judicial authorities, and victims where the circumstanc-
es warrant the establishment of ICC jurisdiction. Indeed, the 
ICC has been seeking State cooperation by emphasizing the 
importance of partnership among the various stakeholders. 

Other Mechanisms

But besides the judicial system, there are other, non-judicial 
mechanisms available to ascertain the individual’s internation-
al criminal responsibility, and determine its consequences such 
as ‘non-criminal’ or non-retributive forms of justice. These fea-
ture as potential critical rings in the noose tightening around 
the neck of perpetrators of grave international crimes; they 
are also designed to diminish, even eliminate, the impunity gap 
both domestically and world-wide. To be sure, it is already es-
tablished that these forms of socio-political engagement with 
international crimes must inform ICL, as can be seen from the 
mere fact that a relevant discourse has already been taking 
place for a considerable period of time. The question is thus 
whether they can be incorporated within the PoC, and if so 
how? If so, they may consequently contribute to the concurrent 
authenticity and global nature of international law. I turn next 
to this question which lies at the heart of my argument. 

The Expanded Application of the Principle of Complementarity

I started this paper by positing that the PoC may benefit from 
an extension from a dualist to a three-pronged complemen-
tarity architecture. An important attribute of the regional and 
intermediary jurisdiction is its capacity to also assimilate non-
judicial mechanisms within a prima facie judicial body. This 

has been one of the growing attractions of regional justice 
institutions, among them the African Court, the latest court 
to be established next to the two other major regional human 
rights courts – the European Court of Human Rights and the 
Inter-American Court of Human Rights. On paper, the African 
Court is the most progressive, for its constitution is set in the 
most recent state of the art of international human rights law. 
While this re-routing of justice has its limits, regional courts 
may become increasingly appealing as ‘mediating agents’ also 
for ICL by offering to bridge over the multifaceted distance 
separating national courts and the ICC when seeking to imple-
ment the law. Their potential depends on the interpretation 
of the idea of partnership introduced in the Rome Statute it-
self, in Article 87 Requests for cooperation: general provision. 
Paragraph 6 reads: ‘The Court may ask any intergovernmental 
organization to provide information or documents. The Court 
may also ask for other forms of cooperation and assistance 
which may be agreed upon with such an organization and 
which are in accordance with its competence or mandate’. 

The cardinal question concerns the circumstances under 
which a regional court may be considered as better placed 
than either a national court or the ICC to hear a Rome Statute 
case or situation. In other words, are there instances where 
a regional court should have de facto jurisdictional primacy 
over that of the national court and ICC? This is primarily a 
non-legal question. The response will lie in the cultural, social, 
political, institutional (including capacity), and other condi-
tions at hand. It will have to satisfy many of the legitimacy 
and effectiveness concerns raised in connection with interna-
tionalized and international courts including the ICC. Regional 
courts reflect regional norms and are oriented to serving a 
specific public. Whilst reaffirming international norms, they 
also carve out a regional legal niche. 
Bringing the regional courts into the PoC also raises the con-
troversial and important question whether, in the absence of 
regional criminal courts per se, regional human rights courts 
legally qualify ratione materiae as judicial instances to handle 
ICL offenses, which in the ICC case are the most heinous ones. 

Another facet of the regional court’s role pertains to the 
relationship between international organisations, here the 
regional court and the ICC. How will the ICC’s and a regional 
court’s architectures and legal practices interface? The region-
al court could be considered as a local interpreter for the ICC. 
It may enhance ICL’s, and possibly also the ICC’s, regional and 
local legitimacy, thereby diffusing political tensions associ-
ated with a ‘foreign’ court’s operations. The ICC’s administra-
tion and jurisprudence may consequently be enriched by the 
Court’s interaction with the regional court.20 By shouldering 
some of the ICC’s workload, the regional court may contribute 
to the eventual reduction in the ICC’s dockets. Furthermore, 
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regional courts may mediate not only as adjudicative compe-
tences assisting in ending the impunity gap but also as train-
ers in national law reform and builders of national legal ca-
pacity, ultimately cultivating the very important relationship 
between the regional court and its member states. 

Introduction: Global Cooperation, the ICC and Human Rights

In 1998, cooperation across a large number of countries pro-
duced the Rome Statute, the foundation of the International 
Criminal Court (ICC) in The Hague. By 2002, enough countries 
had ratified the Statute for the ICC to be established. Their 
number has since increased to above 110. The ICC is the first 
permanent international criminal court in human history.

The ICC joins foreign and domestic courts to contribute to 
the ‘justice cascade’2, a new and growing trend toward attri-
bution of individual criminal liability to perpetrators of grave 
human rights violations. Importantly, domestic courts now 
operate under the shadow of the ICC. Its mere existence is 
likely to encourage domestic enforcement as most countries 
prefer cases to be handled locally. What is crucial here is the 
ICC doctrine of complementarity – it can only take up cases if 
domestic courts are unable or unwilling to do so. 

Due to the novelty of institutions such as the ICC, we know 
little about the consequences of global cooperation in the 
context of criminal justice. Here I am concerned with potential 
effects of ICC interventions on the collective representation 
of mass violence. By collective representations (or memory) I 
mean notions of current (or past) events that are shared, mutu-
ally acknowledged and reinforced by a collectivity, through rit-
uals and symbols, which Emile Durkheim or Maurice Halbwachs 
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emphasised, or documents, on which Karl Mannheim focused. 
Specifically, I ask: What forms and degree of violence are ac-
knowledged and reported? How is violence framed: as civil 
war, as a humanitarian catastrophe, or as state crime? What 
bridging strategies to past atrocities are applied to shed light 
on current violence? Does ICC intervention affect acknowl-
edgement and framing, as earlier work on human rights tri-
als and representations suggests?3 To what degree does such 
a global institution impress a global script or representation 
on civil societies around the globe? World polity theorists 
in the mould of Stanford’s John Meyer would be optimistic, 
while neo-Weberian scholars might suggest caution in light of 
nation-specific institutions, carrier groups and cultural sensi-
tivities. Let us consider the case of the mass violence in the 
Darfur region of Sudan and patterns of representation after 
ICC intervention.

The Case of Darfur and Interventions

The first decade of the 21st century witnessed a massive 
wave of violence in Darfur. In February 2003, two major rebel 
groups attacked Sudanese government forces. The Khartoum 
government, in collaboration with militias (Janjawid) whom it 
equipped and mobilized, retaliated with massive force – not 
just against the rebels, but also against the civilian population 
of three predominantly pastoralist groups, the Fur, Zaghawa 
and Masalit, from which the rebels were recruited. On Sep-
tember 18, 2004, UN Resolution 1564 established an Interna-
tional Commission of Inquiry on Darfur; and in January 2005, 
this commission delivered its report to General Secretary Kofi 
Annan, concluding that the Sudanese government had com-
mitted serious offences against human rights and humanitari-
an law but not genocide. Two months later, the United Nations 
Security Council (UNSC) referred the Darfur case to the ICC. 
After investigation, the ICC Prosecutor applied for an arrest 
warrant against two mid-level actors (February 2007) and the 
ICC issued a warrant three months later. The Prosecutor fur-
ther applied for an arrest warrant against Sudanese President 
Omar al-Bashir for crimes against humanity, war crimes, and 
genocide (July 2008); the court initially issued an arrest war-
rant for crimes against humanity and war crimes (March 2009) 
and later also for genocide.

An Empirical Exploration: Media Analysis and Interviews

To explore the effect of interventions, I collaborated with 
a group of research assistants to establish a media data set. 
Newspaper articles from fourteen prominent liberal and 

conservative papers were selected using a stratified random 
sampling strategy. We conducted content analysis of the total 
sample of 3,387 articles. Dependent variables are constituted 
by indicators that measure degrees and types of acknowledg-
ment of victimization and suffering; causes; responsible ac-
tors; frames (insurgency, civil war, humanitarian emergency, 
aggressive state and criminal state) through which the vio-
lence is interpreted; and references to past atrocities. Each 
value was associated with a quantitative code, and a statisti-
cal data set was established. 

In addition, more than fifty in-depth interviews and conver-
sations with Africa correspondents, representatives of NGOs, 
and policy makers from state departments yielded information 
on the social fields in which knowledge was generated and the 
dispositions of actors in these fields. Interviews followed the 
same thematic structure as the content analysis scheme.

Countries included in the analysis are the United States, 
Canada, the United Kingdom, Ireland, France, Germany, Aus-
tria, and Switzerland.

Representations of Darfur between the Global and the National

Both scholars who stress globalization of cultural forms and 
those who focus on nation-specific filtering of global messages 
find support in our data. Findings go further though, as they 
illuminate specific mechanisms that enhance global narratives 
and cause nation-specific departures from global scripts.

Globalizing Forces 1: Micro-mechanisms

One globalizing force in media depictions of the violence in 
Darfur can be found at the micro-level of analysis. It takes the 
shape of cosmopolitan local media networks in which Africa 
correspondents are interconnected. Note that most Western 
Africa correspondents are located in a few places such as Nai-
robi or Johannesburg from where they cover the entire conti-
nent. It is thus easy (and necessary) for journalists to exchange 
information with colleagues, as the following quotation from 
an interview illustrates: 

‘In Nairobi … you sit down with colleagues to 
learn from others who have just been to an area 
what things look like out there. There is quite a 
lively exchange of experiences and information – 
and that certainly also leads to some kind of 
opinion formation … Often that is not possible 
in Africa in any other way. As a single person one 
cannot … charter a plane … The trip to North 

2  Sikkink, Kathryn (2011). The Jus-
tice Cascade: How Human Rights 
Prosecutions are Changing World 
Politics, New York, NY: Norton.

3  E.g., Alexander, Jeffrey C. 
(2004). ‘On the Social Construc-
tion of Moral Universals: The 
“Holocaust” from War Crime 
to Trauma Drama’, in Jeffrey C. 
Alexander et al. (eds.), Cultural 
Trauma and Collective Identity, 
Berkeley, CA: University of Cali-
fornia Press, 196–263; Pendas, 
Devin O. (2006). The Frankfurt 
Auschwitz Trial, 1963–65: 
Genocide, History, and the Limits 
of Law, Cambridge: Cambridge 
University Press; Savelsberg, 
Joachim J., and King, Ryan D. 
(2011). American Memories: 
Atrocities and the Law, New York, 
NY: Russell Sage Foundation.
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East Congo included journalists from the US, 
the UK, Switzerland and Germany.’ 

The same interviewee later refers to a foreign correspon-
dents’ club where he encountered journalists from a diversity 
of countries. But exchanges also take place in homes, res-
taurants and bars. Journalistic networks further extend to 
representatives of international NGOs. Note that INGOs are 
distributed much more densely across the continent. Their 
representatives in places such as Nairobi thus have direct ac-
cess to information in a diversity of African countries. Impor-
tantly, such cosmopolitan local media networks are likely to 
have a homogenizing effect on representations of mass vio-
lence across Western countries.

Globalizing Forces 2: Macro-mechanisms

All Africa correspondents, when asked about crucial sources 
of information, cited reports by major INGOs (e.g., Human 
Rights Watch, International Crisis Group, Amnesty, Médecins 
sans Frontières) and by those news media that have many more 
resources on the ground in Africa than they themselves do, es-
pecially the BBC, CNN, and the New York Times. Journalists 
further make use of reports by the United Nations and its sub-
organizations, and they take note of actions taken on the con-
flict in Darfur by international organizations, including the ICC.

The latter point is reflected in Figure 1, which depicts the 
likelihood that articles cite the crime frame (versus compet-
ing frames) when they address the Darfur conflict. The likeli-
hood is shown for eight time periods that are separated by 
the points of intervention. We find peaks of uses of the crime 
frame at specific points, including the submission of the re-
port by the International Commission of Inquiry, the applica-
tion for an arrest warrant for two mid-level actors and the ap-
plication for and issuing of an arrest warrant against President 
Omar al-Bashir. Importantly, some variation notwithstanding, 
the graphs for different countries develop mostly along par-
allel paths. Multivariate, two-level (country and article) hier-
archical analyses confirm the causal force of these interven-
tions on the criminalizing framing of the violence and on the 
application of the term genocide.

Figure 1: Percentage of media articles citing the crime frame 
in reporting about Darfur

And yet, while graphs of different countries show similar up-
turns and downturns, they move at different levels. Some 
countries’ media are more likely to cite the crime frame than 
those of others. Three brief case studies highlight potential 
conditions for country-specific patterns.

Country-specific patterns 1: United States

In cross-national comparison, the United States stands out 
as a strong promoter of a criminalizing definition of the vio-
lence in Darfur (76 per cent of opinion pieces versus 58 per 
cent average; 54 per cent of reports versus 49 per cent aver-
age). Yet more drastic is the difference regarding uses of the 
term genocide (62 per cent in US opinion pieces versus 34 per 
cent; 31 per cent in articles versus 19 per cent). American me-
dia contributions also most often reference the Holocaust (21 
per cent of all instances of bridging efforts). Consider, for ex-
ample, op-ed pieces by Nicholas Kristof, when he writes about 

‘Sudan’s Final Solution’4 or when he entitles another piece ‘Af-
rica’s Brutal Lebensraum’5 and writes: ‘As in Rwanda and even 
during the Holocaust, racist ideologies sometimes disguise 
greed, insecurity and other pathologies. Indeed, one of the 
genocide’s aims is to drive away African tribes to achieve what 
Hitler called Lebensraum: “living space” for nomadic Arabs 
and their camels.’

Several structural and cultural particularities are candi-
dates for an explanation for this American exceptionalism. 

4  New York Times, 19 June 2004, 
Sec A, 17.

5  New York Times, 14 March 2006, 
Sec A, 27.
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The first is its strong civil society. While not always mobilized 
in cases of mass atrocities abroad, its potential is high when 
carrier groups are affected. In the Darfur case the African-
American caucus on Capitol Hill became mobilized (as victims 
were perceived as ‘black’ Africans); also conservative evan-
gelical Christians, an important constituency for President 
George W. Bush at the time, due to their missionary work in 
Sudan (albeit Southern Sudan); and liberal Jewish groups af-
ter the United States Holocaust Memorial Museum (USHMM) 
had issued a ‘genocide alert’. They co-initiated the Save Darfur 
movement, a coalition of some 200 civil society organizations. 
Media reporting, social movement activities and subsequent 
statements by President Bush and his Secretary of State Colin 
Powell who defined the violence as genocidal early on con-
verged – not surprising in light of the relatively porous bound-
aries between state and society in the United States. 

Country-specific Patterns 2: German Reluctances Regarding 
‘Genocide’

German media reports, while also favouring the crime frame, 
are substantially more reluctant to applying the term ‘genocide’ 
to the violence of Darfur (for opinion pieces 24 per cent versus 
34 per cent on average). Interviewees suggested cognitive and 
normative prohibitions. German journalists are also much more 
cautious in the use of analogical bridging to the Holocaust. 
Only nine percent of all such references to other mass atroci-
ties refer to the Holocaust. This includes bridging challenges 
like that in the Süddeutsche Zeitung where Alex Ruehle quotes 
Robert Stockhammer’s critique of comparisons between the 
Rwandan genocide and the Shoah: ‘Here something is com-
pared with that which is synonymous with the incomparable’.6

Interviewees highlight culturally rooted restrictions regard-
ing the use of the term genocide of a cognitive and a normative 
nature. One Africa correspondent reported that after placing 
the Holocaust under the category of genocide, he had a hard 
time fitting a case like Darfur under that same category. Fur-
ther, the director of a Holocaust-related memorial museum, son 
of an Auschwitz survivor, responded in this way to my question 
why German memorial sites do not do what the USHMM does: 
raise warning signs when mass atrocities are about to happen, 
and I paraphrase: ‘The Americans can do that. As Germans we 
would be accused of relativizing the Holocaust.’

Country-specific Patterns 3: Irish Reluctances

Ireland’s representation of the violence in Darfur contrasts 
with the American pattern. Here both the crime frame and the 

genocide label are used more sparingly than in the other coun-
tries. I found similar caution in interviews in Dublin’s Depart-
ment of Foreign Affairs (DFA). Instead, interviewees highlight 
the aid focus of Irish foreign policy: ‘We always point to the 
history of our aid program … We got a little bit more weight 
in Sudan when we say we come particularly for the delivery of 
humanitarian aid.’ Such policy orientation, which according to 
interviewees is rooted in Irish collective memory of extreme 
poverty and famine, has consequences for positions toward 
criminal justice responses to the violence, as illustrated by the 
following statement from a DFA interview: 

‘Ours is an impact lens rather than a causality 
lens … It has always troubled me with regards 
to the likes of the ICC and how one attributes 
responsibility … It wasn’t a clear cut situation, 
because nothing in Sudan is … [Since ICC inter-
ventions] certainly the situation on the ground 
has deteriorated … Sudan would certainly not 
be alone if the impunity road was taken.’ 

Respondents also report about a working group within the 
DFA on lessons from the Northern Ireland conflict. Amnesty, 
according to one of the conclusions, has proven more helpful 
in putting an end to the bloodshed than criminal prosecution 
and imprisonment. In the Irish case, collective memory thus 
appears to promote a foreign policy that is focused on foreign 
aid, thus dependent on the cooperation of repressive govern-
ments, and consequently adverse to dramatizing and criminal-
izing definitions of mass violence. Again, multivariate, multi-
level (country and article) analyses confirm this relationship 
between humanitarian aid focus and such reluctance.7 

Conclusions: From global judicial interventions to collective 
representations

What do we learn from this nutshell summary of a much larger 
research agenda? 

First, global judicial messages affect representations glob-
ally, as the universal increase in uses of criminalizing frames 
after certain ICC interventions indicates. Durkheimian notions 
and World Polity school arguments about the power of global 
scripts find support. 

Yet, second, different countries’ media apply the criminal-
izing frame and the genocide label at different levels. Inter-
views and statistical analyses indicate how nation-specific 
cultural sensitivities, policy preferences, carrier groups and 
civil society-state linkages may account for such variation, in 
support of neo-Weberian arguments.

6  Süddeutsche Zeitung, 10 May 
2005, 16.

7  Savelsberg, Joachim J., and 
Nyseth Brehm, Hollie (forth-
coming 2015). ‘Representing 
Human Rights Violations in 
Darfur: Global Justice, National 
Distinctions’, American Journal 
of Sociology 121 (2).
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Finally, the optimism that scholars and practitioners such as 
Kathryn Sikkink (2011) invest in the justice cascade finds con-
firmation in the neo-Durkheimian patterns identified above. 
Yet skeptics will highlight the weight of competing fields and 
global-local interactions within fields. It is yet an open ques-
tion whether such filtering of the flow from global to local 
levels weakens the role of global justice institutions or if it 
provides them with the flexibility needed to maintain legiti-
macy across countries. 

On August 28th 2014, the German Government stated at a 
conference in Berlin that the Western Balkan States, among 
them European Union (EU) members Slovenia and Croatia, 
but also Serbia, Bosnia Herzegovina, Montenegro and Alba-
nia, have made impressive progress with respect to stability, 
modernization and reform.1 But one of the most challenging 
issues is still the question of transitional justice and how to 
come to terms with the past in these post-conflict societies. 
This theme affects the overall development of the region and 
its healing from within. This paper explores how Croatia has 
dealt with transitional justice and reconciliation. It also dis-
cusses whether global cooperation contributed to a ‘compro-
mise justice’.

‘Transitional justice’ refers to ‘the establishment of tribu-
nals, truth commissions, lustration of state administrations, 
settlement on reparations, and also political and societal ini-
tiatives devoted to fact finding, reconciliation and cultures 
of remembrance’.2 Its core elements are criminal prosecu-
tion, reparations, institutional reform of state institutions, 
such as armed forces, police and courts, and the setting up 
of ‘Truth Commissions’ or ‘Reconciliation Commissions’. Tran-
sitional justice here does not refer to legal measures only but 
has a broader meaning. It includes the recognition of victims,  

Compromise Justice?  
Transitional Justice,  
Reconciliation, and the  
Role of the International 
Community in Croatia
Nicole Renvert

1  Press release Abschlusserklä-
rung des Vorsitzes zur Konferenz 
zum Westlichen Balkan, 28 Au-
gust 2014, Berlin, http://www. 
bundesregierung.de/Content/
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BPA/2014/08/2014-08-28- 
erklaerung-westbalkankonfer 
enz.html, accessed 31.08.2014. 

2  Fischer, Martina, and Petrovic-
Ziemer, Ljubinka (eds.) (2013). 
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Berghof Foundation, 20.



5554

promotion of civic trust and the strengthening of the demo-
cratic rule of law. 

In 1991, Yugoslavia broke into different parts and was at 
war until 1995. What made it unique became its biggest chal-
lenge in the 1990s: its multinational identity and the peaceful 
coexistence of Croats, Serbs, Bosnians, Christians, Orthodox 
and Muslims. The notion of ‘ethnicity’ would be turned half-
circle to be used as a weapon for segregation, territorial dis-
pute and socio-political divide.3 The break-up of Yugoslavia 
resulted in one of the most tragic civil wars of the 20th cen-
tury. Numbers vary significantly: it is estimated that between 
25,000 to 329,000 people lost their lives, and over two million 
were displaced.4 In 1995, the Dayton Peace Agreement had 
brought an end to the fighting, but new challenges lay ahead: 
How could peace and security be maintained? How could vic-
tims of war be compensated? How could justice be done? How 
could policy makers satisfy demands for justice, both at home 
but also at an international level? 

With the Dayton Peace Agreement ending the war, the many 
different groups with their particular cultural heritage and re-
ligious beliefs had to continue to live within the boundaries 
of the former Yugoslavia, but in newly created states, with 
new borders cutting across ethnic and religious lines, and in-
dividuals acquiring new citizenships. Certain groups became 
a minority, often deprived of their previous legal rights. Oth-
ers became the majority, privileged and with a new claim to 
power. The ensuing territorial disputes still remain a source 
of conflict today. Bad governance, inefficient bureaucracy, 
corruption and a difficult economic situation plagued by high 
unemployment were and still are obstacles to the peaceful de-
velopment of the Balkan region. The issue of justice affects 
the social cohesion in the region as a whole.5

Overall, European integration and EU membership were and 
still are seen as a way out of this dead-lock situation.6 This 
view is widely shared by the EU7 and its international part-
ners, but also by members of the governments of the West-
ern Balkans8 and the population at large9. But first, the po-
litical leadership in the newly created countries had to fulfil 
an extensive list of obligations and comply with rules set by 
international institutions, such as the International Criminal 
Court for the former Yugoslavia (ICTY), the Organisation for 
Security and Cooperation in Europe (OSCE) or the Office of 
the High Representative (OHR) in Bosnia and Herzegovina and 
the so-called ‘Bonn Powers’.10 From the onset, the United Na-
tions (UN), OSCE and various non-governmental organisations 
(NGOs) took part in this complicated process of post-conflict 
reconstruction in the Balkan states. The results and the suc-
cess of these endeavours vary. 

This article takes a look at how Croatia dealt with justice, 
re-building its society, reconstruction and reconciliation. The 

country was chosen for three reasons: First, it seemed to have 
made a far-reaching transition from being an integral part of 
Yugoslavia to an active player in the Yugoslav War (1991–1995) 
to a new member of the EU in 2013. One could argue that Croa-
tia is thus a success story of international cooperation. Second, 
Croatia has, unlike other countries in the region, a rather small 
percentage of minorities, which should have made it easier to 
satisfy justice requirements and effect reconciliation. Third, 
Croatia, unlike other war-affected areas, received substan-
tial funding, resources, international attention and practical 
support for transitional justice and reconciliation. From 1990 
to 1999, under the government of Franjo Tudjman, it enjoyed 
relative independence from external actors in its political 
decision-making processes. Bosnia, on the other hand, was a 
quasi-protectorate subject to the governance of the OHR. The 
latter had powers, for instance, to dissolve the parliament or 
overrule domestic institutions.11 

Transitional Justice in Croatia as part of a framework for the 
Former Yugoslavia 

Basic elements of the Dayton Peace Agreement were pro-
posed in international talks as early as 1992, and further ne-
gotiations were initiated following the unsuccessful previous 
peace efforts and arrangements. The August 1995 Croatian 
military ‘Operation Storm’ and its aftermath, the government 
military offensive against the Republika Srpska, were con-
ducted in parallel with NATO’s (North Atlantic Treaty Organ-
isation) Operation Deliberate Force. Efforts to end the war 
began in early fall 1995 and resulted in several agreements: 
The Erdut Agreement was signed on 12 November 1995 be-
tween the authorities of the Republic of Croatia and the local 
Serb authorities of the Eastern Slavonia, Baranja and Western 
Sirmium and aimed at the peaceful resolution of the war. The 
agreement was acknowledged in UN Security Council Resolu-
tion 1023, and paved the way to the establishment of the UN 
Transitional Authority for Eastern Slavonia, Baranja and West-
ern Sirmium. This was followed by the Dayton Agreement 
signed in Paris on 14 December 1995 which was immediately 
followed by UN, OSCE and local human rights activists stress-
ing the need for a legal process to address war crimes and 
gross human rights violations. In comparison with other post-
conflict societies, the countries of the former Yugoslavia re-
ceived significant funding from the international community 
to cope with the past. Efforts to facilitate a process of justice 
and reconciliation started early and from 1999 onwards, the 

‘Stability Pact for South Eastern Europe’, accompanied efforts 
to foster security, peace, and economic development through 
various initiatives.12
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Berlin: Stiftung Wissenschaft 
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11  Szewczyk, Bart M.J. (2010). The 
EU in Bosnia and Herzegovina: 
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War crimes were mainly dealt with by the ICTY and in local 
war crimes prosecutions. In accordance with UN Resolutions 
808 (1993) and 827 (1993), the Court was already established 
in The Hague in 1993 while the war in Bosnia-Herzegovina was 
still being fought. It gained greater relevance later on, fol-
lowing the EU insistence on the implementation of the Day-
ton Peace Agreement. Cooperation with The Hague Tribunal 
was a precondition for Balkan countries’ accession to the EU. 
With support from the ICTY, the UN and the EU, war crimes 
tribunals were established in Bosnia, Croatia and Serbia. In-
ternational experts monitored the return of refugees and dis-
placed persons and called for property restitution, security 
sector reforms and the establishment of the rule of law. In ad-
dition, international organizations, donor countries and NGOs 
promoted measures to encourage a societal process of deal-
ing with the past. But, as will be shown in more detail below, 
the Croatian case illustrates how important timing is and that 
pressure from outside can also slow down or even prevent co-
operation. It also illustrates that without a ‘carrot and stick’ 
approach from outside, very little would have been done by 
the country itself to face its past. 

In addition, the OSCE Mission to Croatia provided yet an-
other venue to deal particularly with war crimes. After the 
signing of the Dayton Peace Agreement, parts of the country 
were governed under a UN mandate until 1998, to guarantee 
the safety of the Serb minority on the territory of Croatia. The 
mandate was taken over by the OSCE Mission to Croatia with 
a field presence of almost 1000 international and national ob-
servers. The Mission, which aimed ‘to assist, advise and moni-
tor’ the situation in the country,13 identified its main task as 
promoting reconciliation, the rule of law, and conformity with 
the internationally recognized standards.14 It ended its job 15 
years later, on 15 December 2011, with a small field presence 
remaining in Zagreb to support progress with the prosecu-
tion of war crimes. In pursuing its mandate, the OSCE Mission 
had to rely on the Croatian Government’s willingness to co-
operate. The latter, who had signed the ‘OSCE Memorandum 
of Understanding’ in 1996,15 and committed itself to work on 
transitional justice by establishing local reconciliation com-
missions, however effectively failed to deliver on the promise. 
Efforts to implement these were regarded in Croatia as pun-
ishment of the Croatian people by the ‘international commu-
nity’. When, for example, a group of Croatian war widows were 
asked by international OSCE observers to stop blackmailing 
a local Serb politician and encouraged to seek a dialogue in 
their hometown instead, they answered: ‘Where were you in 
1991, when they dragged our sons and husbands out of the 
house? Did you come to protect us? And now you are asking us 
to sit down with murderers? Why do you force us to live with 
these people?’ 16 Members of the local administration referred 

to the refusal of the population to enter any kind of dialogue 
with the Serb returnees when explaining why they did not see 
the point in forcing reconciliation assemblies on them.

Other initiatives that accompanied these efforts, such as local 
fact-finding centres, also proved of limited success after the war. 
Here, timing was crucial. While international actors supported 
reconciliation, provided funding and expertise, and pressed for 
the prosecution of war criminals, the government as well as lo-
cal authorities in the war-affected regions of the country under-
mined the process for a long time, despite having signed inter-
national cooperation agreements (e.g. with the OSCE). Pressure 
to engage in transitional justice came from outside, not from 
within the Croatian society or from its political leadership.

Consequently, global cooperation in transitional justice 
was widely seen as undesired interference with domestic af-
fairs. Three arguments were put forward: First, it was argued 
that timing was not right and pressure to reconcile came too 
early. Second, any incidents during the war were claimed to 
be the result of external aggression. Third, the war had alleg-
edly shown that the ‘international community’ was unable to 
put an end to the fighting in due time and hence forfeited any 
right to demand cooperation after the war. However eventu-
ally, in 2003, Croatia set up new local war chambers to deal 
specifically with war crimes cases within the County Courts in 
Zagreb, Osijek, Rijeka and Split.

Croatia and Transitional Justice 

Three phases characterize Croatia’s global cooperation ef-
forts: Resistance and victimization (1996–1999), de-politici-
zation and restrained compliance (2000–2003), and political 
pragmatism (2003–2011).

Phase 1: Resistance and victimization (1996–1999)

In the first phase, under the Tudjman Government, coopera-
tion with institutions such as the ICTY or the OSCE was re-
jected by the political elites and the majority of the Croatian 
population. Discrimination of minorities was a common pat-
tern. For example, the Croatian Government refused to repeal 
legislation that was enacted during the war and which had 
allowed Bosnian refugees to take over houses left behind by 
fleeing Croat Serbs. Under President Tudjman, these Bosnians 
became Croat citizens and an important electorate for his rul-
ing party, the Croatian Democratic Union (HDZ). After the war, 
the original Serb owners were left without remedy; they had 
no instance available before which to reclaim their property 
or obtaining compensation for their loss by the state. The 

13  OSCE (2008). Implementation of 
Police-Related Programs:  
Lessons Learned in South-East-
ern Europe, SPMU Publication 
Series Vol. 7, Vienna: OSCE, 10, 
http://www.osce.org/secret
ariat/35659?download=true, 
accessed 31.08.2014. 

14  Renvert, Nicole (2000). 
‘Encounter with Croatia’, in In-
stitute for Peace Research and 
Security Policy at the University 
of Hamburg / IFSH (ed.), OSCE 
Yearbook 1999, Baden-Baden: 
Nomos, 289–99.

15  OSCE (2008). Implementation of 
Police-Related Programs:  
Lessons Learned in South-East-
ern Europe, SPMU Publication 
Series Vol. 7, Vienna: OSCE, 10, 
http://www.osce.org/secret
ariat/35659?download=true, 
accessed 31.08.2014. 

16  Between December 1996 and 
July 2000, the author worked as 
Political Advisor and Internation-
al Monitor to the OSCE Mission 
to Croatia and at the Kosovo Ver-
ification Mission. In this capacity, 
the author conducted more than 
200 interviews with public of-
ficials and representatives from 
the Croatian civil society but also 
with victim organisations such 
as the War Widows of Lipik in 
Western Slavonia and in Vukovar. 
While Serb citizens of Croatia 
and individual Croats under-
stood the importance of opening 
a dialogue about the war and 
its aftermath, the then-ruling 
elites hampered any efforts to 
institutionalize such a process, 
with few exceptions such as the 
Police Chief of the war-affected 
Pakrac-Lipik Police Force in 
Western Slavonia. 
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OSCE which brought this issue forward was unable to change 
the policy or effect progress with reconciliation. The Tudjman 
Government followed a contradictory policy: It invited inter-
national observers to monitor the peaceful transformation 
of Croatia but undermined any efforts to restore justice to 
its minority population. The ‘Resolution on the Co-operation 
with the International Criminal Tribunal in The Hague’ adopt-
ed by the parliament on 5 March 199917 illustrates this atti-
tude: ICTY was accused of not prosecuting crimes committed 
against Croats and of taking a political stance against Croatia. 
According to the resolution, cooperation with ICTY was only 
accepted if it did not infringe Croatian national interests.

Phase 2: De-politicization and restrained compliance (2000–
2003)

In the second phase, after the death of Franjo Tudjman in 1999, 
a coalition of six opposition parties won the elections. Dur-
ing the first months, there was some progress with respect 
to global cooperation, especially vis-à-vis ICTY. A number of 
state officials stated that Croatia would not oppose ICTY’s 
investigations. Consequently, the Prosecutor’s Office of the 
ICTY declared that it would withdraw its notification to the 
UN of a lack of co-operation which would have further harmed 
Croatia’s reputation. But this phase did not last long, also 
because of negative reactions by the War Veterans, a group 
which was a strong political force in Croatia.18

Under Ivica Racan, the Social Democratic Prime Minister, co-
operation with international institutions was still considered as 
an act of betrayal. Between 2000 and 2003, more than 65 per 
cent of parliaments were unwilling to support cooperation with 
The Hague.19 Racan was thus in a difficult situation: On the one 
hand, from a domestic point of view, the extradition of General 
Ante Gotovina, accused of a number of very serious war crimes, 
but revered by many Croatian citizens as a war hero, was risky. 
On the other hand, in order to facilitate Croatia’s access to the 
EU, something had to be done. Racan consequently initiated the 

‘Creation of the Croatian Republic and Homeland War Research 
Project’, which was widely covered by Croatian and international 
media.20 With this project, Racan could demonstrate that Croatia 
faced its past, but at the same time keep the topic out of politics. 
Croatia was seen to be facing its past while at the same time de-
politicizing the issue of justice and reconciliation. 

Phase 3: Political pragmatism (2003–2011) 

The third phase was marked by Croatia’s efforts to become a 
member of NATO and the EU. To achieve these objectives, the 

country had to show progress in cooperating with the ICTY. 
Thus, in compliance with the 2001 war crimes indictment of 
Ante Gotovina, Racan’s successor, Ivo Sanader (2003–2008) 
called publicly for Gotovina’s capture and provided intelli-
gence to find him. Gotovina was arrested in December 2005 
and, in 2011, was found guilty on eight out of the nine counts 
of the indictment. He and General Mladen Markač were sen-
tenced to 24 years in prison. The responses of the Croatian 
population varied highly. There were signs of solidarity, be-
cause Gotovina was seen as a national hero. Croatian Prime 
Minister Jadranka Kosor said her government would ‘use all 
legal means’ to fight this ruling.21 Under Kosor, (2008–2011) 
Croatia became a member of NATO in 2009, and signed the EU 
accession treaty in December 2011. 

‘Compromise Justice’? 

On 16 November 2012, the ICTY appeals panel found Gotovi-
na not guilty on all charges. He was immediately set free and 
taken to Croatia on a Croatian government airplane. Croatia 
became a full member of the EU in July 2013.

The Croatian case shows that it took time and political lead-
ership to comply with international obligations and to secure 
popular support for these decisions. It also shows that pres-
sure from outside was necessary to make the country coop-
erate. It requires striking compromises internally to achieve 
goals externally. After Slovenia, Bulgaria and Rumania were 
accepted as new EU member states, Croatia faced a serious 
political crisis as it was negatively reviewed in the OSCE pro-
gress reports. As a result, Croatia went from denial of social 
and national responsibility, where it blocked any progress in 
transitional justice, through limited compliance, to political 
pragmatism. Croatia aimed at European membership and real-
ized that it had to seek compromise with the EU and the OSCE, 
as well as working with the ICTY. The question however re-
mains: Did this help to change the country from within? Coop-
eration with the ICTY is still seen by large parts of the popula-
tion as a national defeat.22 Since ethno-political conflicts now 
play almost no role in Croatia anymore as the Serb minority 
has decreased to an estimated 5 per cent,23 Croatia could af-
ford to reach out to its Serb citizens, not only for social cohe-
sion in the country but also as an example for the region as a 
whole. Trust has to be carefully established and this can only 
be accomplished if justice is implemented. Reconciliation is an 
important part and it needs ongoing support by the political 
leadership in Croatia, not by civil society alone. 

The international community should also learn a lesson on 
global cooperation from the Croatian example: First, tran- 
sitional justice takes time and requires the cooperation of 
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Yayla’ya Armağan (Festschrift 
for Yıldızhan Yayla), Istan-
bul: Galatasaray Universitesi 
Yayınları, 293–306. 
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tien, Wiesbaden: VS Verlag für 
Sozialwissenschaften, 69. Num-
bers vary but the number of 
Serbs in Croatia is substantially 
lower than before the war. The 
German Foreign Office used 4.4 
per cent as a reference number. 
http://www.auswaertiges-amt.
de/DE/Aussenpolitik/Laender/
Laenderinfos/Kroatien/Innen 
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various actors. Second, too much pressure from outside might 
produce the opposite effect and deter a country away from 
taking responsibility on its own. Third, as among the commu-
nity of Balkan states, the responsibility of each of them has to 
be admitted and owned. For too long, the Balkan states would 
blame each other for their lack of progress. While without 

‘compromise’ it is difficult to attain justice, ‘compromise jus-
tice’ can only be a first step towards justice.

Introduction

As Syria enters its fourth year of armed conflict, it is clear that 
violence propagated by the Syrian government, irregular mili-
tias, and the armed opposition has stretched the country to the 
breaking point, tearing to shreds the very fabric of Syrian society. 

If one compares the conflict in Syria with other conflicts 
that have occurred throughout the world and have been la-
belled ‘civil wars’, it is clear that the term ‘civil war’ is far from 
the reality of the situation in Syria. In fact, Syria is in the midst 
of a popular revolution against an authoritarian regime. If we 
conduct a simple comparison of the number of victims in Syria 
with the number of victims in countries in which a civil war has 
actually occurred, in Peru, for example we can see that the 
conflict in Peru, which lasted for twenty years, from 1980 to 
2000, and claimed more than 70,000 victims according to the 
final report of the Truth and Reconciliation Commission,1 is 
nearly incomparable in its death toll to the 191,000 victims in 
Syria according to the UN during only the past four years.2 The 
number of victims has risen from 1,000 per month at the start 
of the revolution to 5,000 per month today.3 If Assad is al-
lowed to continue his war against the Syrian people, and with 
the rise of Al-Qaida in Syria which has committed many war 
crimes and crimes against humanity against the Syrian citizens, 
the number of victims can be expected to exceed 250,000 at 
the end of this year.

It will not be possible to start a genuine process of transi-
tional justice in Syria without a complete cessation of violence. 
As transitional justice experiences across the world have 
taught us, reconciliation is closely linked to the path of politi-
cal transition, and it depends mainly on the political will and 

Time for a Transitional  
Justice Process in Syria
Radwan Ziadeh
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vision of all the actors and the political forces on the ground. 
The launching of transitional justice processes can let victims 
feel that those responsible for committing crimes against 
them will be brought to justice and that the time of impunity 
is over. With the implementation of a transitional justice pro-
gram, all Syrians, without exception, will feel that there is a 
path toward national reconciliation. 

Many societies, particularly in Africa and Latin America, 
have experienced what Syria experienced in the 1980s and 
what Syria is experiencing today. But these societies were 
able to transcend the dark periods in their history by opening 
a new page based on truth, accountability, justice, and then 
reconciliation – so-called transitional justice. Transitional jus-
tice refers to a field of activity or investigation focusing on 
communities that have a legacy of human rights violations, 
genocide, crimes against humanity and war crimes designed 
to build a more democratic society for a secure future. The 
concept of transitional justice can be understood through a 
number of terms: social reconstruction, national reconcilia-
tion, establishment of fact-finding commissions, compensa-
tion of victims, and reform of the general institutions of the 
state often associated or suspected of association with those 
responsible for the commission of the crimes, e.g. the police, 
security forces, and the armed forces.

Transitional justice links two concepts: justice and transi-
tion. But the semantically accurate meaning of the concept is 
achieving justice during a transitional period experienced by a 
state.4 This process occurred in Chile (1990), Guatemala (1994), 
South Africa (1994), Poland (1997), Sierra Leone (1999), East 
Timor (2001), and Morocco (2004). During the political transi-
tion following a period of violence or oppression in society, 
the community often finds itself burdened with the difficult 
task of addressing human rights violations. Therefore, it is the 
state that is called upon to deal with the crimes of the past 
in order to promote justice, peace, and reconciliation.5 Gov-
ernment officials and nongovernmental organization (NGO) 
activists have preferred judicial and non-judicial avenues to 
address human rights crimes that use several approaches to 
achieve a sense of justice that is more comprehensive and 
far-reaching. These have included lawsuits for violations of 
individuals, as in Kosovo,6 the establishment of fact-finding 
initiatives to address past abuses, as in Sierra Leone,7 or a pro-
cess of reconciliation specific to particular circumstances of 
divided societies, as in East Timor.8

The establishment of a culture of accountability, instead of 
impunity, gives a sense of security to the victims and sends a 
warning to those who are thinking of committing violations in 
the future. It also gives a measure of fairness with regard to 
the suffering of the victims, and helps to curb the tendency 
to practice vigilante justice or retribution. And it provides an 

important opportunity to strengthen the credibility of judi-
cial systems by transforming those institutions suffering from 
corruption and destruction and that did not function properly 
in the past. 

Transitional Justice in the Middle of Conflict

Launching the transitional justice process in Syria is predicat-
ed on the regime’s fall; it will be one of the most difficult and 
complicated processes that the Syrian community will then 
face. Taking into account the sectarian, religious, and politi-
cal divisions in Syrian society today, it will be impossible for 
the Syrian judicial system to be ready to launch a domestic ac-
countability process. However, there is the option of resort-
ing to international justice. The crimes against humanity that 
have occurred in Syria since March 2011 certainly fall within 
the scope of work of the International Criminal Court. Such 
efforts may falter if Russia, with its position in the UN Security 
Council, prevents the referral of Syrian criminals to the Court. 
Nevertheless, should the Assad regime fall, it behoves on any 
future government to ratify the Rome Statute, which will en-
able the Office of the Prosecutor to open an investigation into 
these crimes. 

The path of international justice is certainly not the ideal 
choice for Syria. It is too slow, and the process could be un-
dermined through political compromises. Therefore, hybrid 
courts seem the best option for Syria and the Syrians. Hybrid 
tribunals held on Syrian territory and involving the direct par-
ticipation of Syrian judges supported by international exper-
tise, perhaps under the supervision of the United Nations, are 
superior to any other options because they grant ownership 
of the judicial process to Syrians while still ensuring that all 
international standards are upheld. Revenge will not be the 
goal of this process; the toughest standards of justice and in-
ternational transparency must be guaranteed. The goal is not 
to target any specific religious or sectarian group and hold it 
accountable, but to establish a course of justice that can set 
solid foundations for the future of a just Syria. At the same 
time, hybrid tribunals will secure confidence of the interna-
tional community in the new system and its commitment to 
justice and reconciliation, and the promise that there is no 
place for policies of revenge or retaliation within its program. 

Transition and Transitional Justice

As mentioned above, transitional justice links two concepts: 
justice and transition, which put together mean achieving jus-
tice during a transitional period experienced by a state. Any 
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future transitional justice program in Syria should work to 
establish fact-finding and commissions of inquiry, allow the 
filing of lawsuits, establish a framework for compensating 
victims, and invest in institution building for the future. Com-
missions of inquiry will conduct investigations regarding ex-
trajudicial killings, torture cases, prisoners of conscience, and 
enforced disappearances. However, the commissions should 
not be equated with, or considered substitutes for, trials. The 
commissions are non-judicial organizations; therefore, their 
terms of reference and powers are lesser than the powers of 
the courts. Also, commissions of inquiry have no authority re-
lated to prisons, or any capability to enforce or execute their 
recommendations, and will likely lack the power to compel 
any person to provide testimony to them.

The establishment of criminal justice is an essential element 
of addressing the massive violations of human rights in Syria. 
Lawsuits must be brought against individual perpetrators, 
and prosecutions should seek to restore the dignity of the 
victims and restore Syrian citizens’ confidence in the rule of 
law. These must include criminal investigations and legal pro-
ceedings against the suspected perpetrators of war crimes 
and crimes against humanity that took place in Syria during 
the revolution. Legal suits should specifically seek to target 
the upper ranks of the Assad regime: those responsible for 
both giving orders to commit violations, and those who over-
saw the orders carried out. Members of the armed opposition 
must also be held accountable, and their trials should be con-
ducted according to international standards to avoid any chal-
lenges to these trials’ legitimacy. One of the most important 
challenges, however, is ensuring that the legal suits against 
individuals are unbiased in order to assure the Syrian public 
of the independence of the court and that it is not selective 
or vengeful. Syrians must feel that the age of impunity is over 
and that a new era of transitional justice and accountability is 
paving the road for a new, just Syria.

In light of widespread violations of human rights, it has be-
come incumbent upon governments, in this case the future Syr-
ian government, not only to address the perpetrators of these 
abuses but also to guarantee the rights of victims. Govern-
ments can create the appropriate conditions to preserve the 
dignity of the victims and ensure justice by using methods of 
compensation for the damage and the suffering experienced 
by the victims. The concept of compensation has several mean-
ings, including direct compensation (for damage or loss of op-
portunity), restitution (moral and mental support for victims 
in their daily lives), and recovery (restoring what has been lost 
as much as possible). Compensations can be distinguished by 
type (physical or moral) and target (individuals or the collec-
tive). Material compensation usually involves the distribution 
of money or goods. It can also include the provision of free or 

preferential services, such as health, education, and housing. 
Moral compensation can be made by issuing a formal apology, 
by dedicating a public memorial place (e.g., a museum, park, or 
monument), or by declaring a national day of remembrance.

Assuming Syria embarks on transformation to a democracy, 
Syria will need to make comprehensive reforms – including in-
stitutional, legal, and in policies – in order to achieve its long-
term social, economic, and political objectives designed to 
avoid any collapse of the civil or democratic rule of law in the 
future.9 The general objective of these reforms will be to re-
move the conditions that gave rise to the current conflict and 
repression. In preparation for this moment, the Syrian Expert 
House was founded. It is a group of some 300 human rights 
activists, comprising academics, judges, lawyers, doctors, op-
position politicians, defected government officials, defected 
military officers, members of local revolutionary councils, and 
commanders of the armed opposition who are committed to 
periodical meetings aimed at articulating a final vision for the 
transitional period to follow the end of the Assad regime.10 
Therefore, the Syrian Expert House recommends restructur-
ing state institutions that were complicit in acts of violence or 
abuse; removing any long-standing racial, ethnic, or sectarian 
discrimination, which some feel was perpetrated by the Ba’ath 
Party across state institutions, especially within the armed 
forces and security establishment; and preventing the former 
perpetrators of human rights violations from continuing to 
benefit from holding public positions.11

It must be stressed that unless reforms are carried out in 
certain areas such as the judicial system, Parliament, and the 
state security services, any accountability process is deemed 
to remain incomplete, and thus fail to gain credibility in the 
eyes of the general public. Even as things are, it will be dif-
ficult for citizens who have learned to look at the police, army, 
and government with suspicion to believe in the usefulness of 
any proceedings, including the accountability of those institu-
tions. If they are expected to change their perception, they 
must be confident that the institutional cultures that allowed 
or fuelled violations of human rights have been examined and 
evaluated, and corrected once and for all.

Recommendations

To implement a comprehensive and successful transitional jus-
tice and national reconciliation program in post-conflict Syria, 
any future government will have to do the following: 

•  Establish a documentation and auditing committee whose 
main purpose will be to collect and verify the names of 
the victims and their families. 
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•  Train documentation staff to gain knowledge about simi-
lar experiences from other countries, such as the Truth 
and Reconciliation Committee in South Africa, the Equity 
and Reconciliation Committee in Morocco, and similar en-
tities in Chile and Peru.

•  Achieve a community dialogue in Syria regarding general 
human rights issues by focusing on areas such as account-
ability, justice, enforced disappearances, and prisoners of 
conscience.

•  Reveal the truth about human rights violations commit-
ted in the past, seeking to expose the truth to the public, 
and compensate the victims of enforced disappearances 
and their families both morally and financially.

•  Adopt and support political, social, and cultural develop-
ment programs based on need.

•  Seek to adopt constitutional and legislative reforms in 
human rights, security, and justice and endorse a national 
strategy against impunity to hold those who committed 
human rights violations accountable, while promoting 
the principle of separation of powers and protection of 
the independence of the judicial authority from any inter-
ference from the executive authority.

•  Prohibit enforced disappearance, arbitrary detention, 
genocide, any other crimes against humanity, torture, and 
any other forms of cruel and unusual punishment, racism, 
insult, or prohibited discrimination, and any incitement of 
racism, hatred, and violence.

•  Clarify and disseminate the legal framework and regula-
tory texts regarding the authority and organization of 
security forces, limits of intrusion during operations, sur-
veillance systems, and evaluation of the performance of 
security forces, as well as the administrative authorities 
assigned to maintain order and those who have the au-
thority to use force.

•  Urge civil society to file lawsuits against the perpetra-
tors who committed extra-judicial killings, torture, or 
enforced disappearances against civilians, while main-
taining the privacy of the victims. Such a process should 
adhere to the new penal law code. In addition, the gov-
ernment should encourage civil society organizations and 
NGOs to report the cases of missing individuals to human 
rights committees and the Committee on Enforced Disap-
pearances of the United Nations. Furthermore, families 

should realize how essential it is to file these cases de-
spite limited resources to close missing persons’ files. 

•  File discrimination lawsuits on behalf of victims of tor-
ture, prisoners of conscience, and those who were sub-
ject to enforced disappearance – especially those who 
suffered in the past thirty years and during the Syrian 
uprising. Such lawsuits must be based on Syrian law and 
the international human rights standards that the Syrian 
government has ratified.

•  Work on acquiring the necessary experience to qualify 
certain individuals and organizations to assist victims 
of torture, prisoners of conscience, and the families of 
those having suffered enforced disappearance. This 
process should be based on similar experiences of other 
countries along with the assistance of the expertise of in-
ternational organizations.

•  Emphasize the humanitarian side and the suffering en-
dured by the families of the missing individuals during the 
process. For example, instead of completely focusing on 
the documentation process and legal procedures, a Web 
site can be developed to honour Syria’s victims. Moreover, 
the families of the victims can connect with other individ-
uals who have had the same experience, whether in Syria 
or in other post-conflict countries.

•  Acknowledge and address the suffering endured by the 
families of the victims. This includes the issuing of an 
apology by the transitional government, providing vic-
tims with compensation, and establishing a national in-
stitution specialized in the field of the psychological and 
social rehabilitation of victims of torture, prisoners of 
conscience, and the enforcedly disappeared. 

•  Find out and expose the locations of detention facilities 
and secret prisons so they can be subject to legal obser-
vation and control. Also, prohibit detentions from being 
conducted by the security intelligence agencies, which 
are unaccountable and difficult to subject to any form of 
control. In addition, the security agencies must be held 
accountable if proven to have been involved in enforced 
disappearances.

In lieu of Conclusion

The Syrian revolution began as a call to realize a dream of free-
dom, and dignity. We thought that systems such as the Khmer 
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Rouge in Cambodia, the Nazi regime in Germany, the fascist 
regime in Italy, and Pinochet in Chile had become extinct. We 
thought, perhaps mistakenly, that the international commu-
nity had developed to the extent that it would never allow a 
system similar to those from the past to re-emerge in our time.

With ever-increasing destruction and bloodshed in Syria, 
how can we expect to rebuild the country? Clearly, it will not 
be possible to fully begin the transition to a pluralistic and 
democratic society without a complete cessation of violence. 
And yet, even before this process begins, we can begin to con-
sider the first steps to heal the deep wounds that have left 
Syrian society in tatters. The Syrian society will not be able to 
heal the rifts created by a half-century of brutal Assad family 
rule without truth and justice procedures. The victims have 
the right to truth and to know the fate of their loved ones, 
as well as see punishment meted out to those responsible. A 
transitional justice and reconciliation process will help Syr-
ians foster confidence in themselves and their community, 
and help the restoration of the structure of society, rocked by 
grudges of injustice and suffering.
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