J

DUSSELDORFER INSTITUT FUR DIAS
AUSSEN- UND SICHERHEITSPOLITIK

DIAS-Kommentar
Nr. 66 « November 2005

Prof. Dr. R. Alexander Lorz

International Constraints
on Constitution—-Making

www.dias-online.org

Dusseldorfer Institut fur Aul3en- und Sicherheitspolitik e.V.
c/o Juristische Fakultat der Heinrich-Heine-Universitat
Universitatsstr. 1 D-40225 Dusseldorf



Prof. Dr. R. Alexander Lorz: International Constraints on Constitution-Making

Herausgeber

Dusseldorfer Institut fur AuBen- und Sicherheitspolitik e.V.
c/o Juristische Fakultat der Heinrich-Heine-Universitat
UniversitatsstraBe 1 D-40225 Dusseldorf

www.dias-online.org

© 2010, Dusseldorfer Institut fir AuBen- und Sicherheitspolitik (DIAS)

ISBN:


http://www.dias-online.org/

Prof. Dr. R. Alexander Lorz: R. Alexander Lorz: International Constraints on Constitution-Making

International Constraints on Constitution-Making

The human struggle for the development of constitutional orders is as old as mankind’s quest
for reliable forms of societal organization. However, it has started to take on its specific shape
just slightly more than two centuries ago, beginning with the famous creation of the American
Constitution and - in Europe - with the French Revolution. That was the “golden age” of the
sovereign nation-state, and so it does not come as a surprise that constitution-making at that
time took place within the borders of a certain state only. It seemed sufficient to achieve the
possibility of constitution-making as such, leaving the details of constitutional commitments
to the free will of the states, respectively, or of the people. By contrast, the idea that this inhe-
rently internal process should be the subject of international concern, that constitution-making
could be legitimately influenced or even determined from the outside, is relatively new.
Therefore, the heritage of the original struggle for the very existence of (written) constitutions
still persists and necessitates some preliminary remarks in order to clarify the topic.

1. Qualification and recognition as a state

First of all, one of the most entrenched principles of public international law should be men-
tioned: The qualification and recognition of a certain entity as a state on the international
plane does normally not depend on its internal structures® . A state is therefore in no way ob-
liged to have a constitution in order to be respected as a full member of the international
community. The criteria used in public international law to determine state quality do not in-
clude the existence of a constitution?. Thus, state sovereignty in its traditional understanding
encompasses the power to adopt a constitution, but the question of whether this power is ex-
ercised lies beyond the realm of public international law. The example of the United King-
dom proves that this statement still holds true: Although it is widely claimed and accepted
that British law knows of “constitutional conventions” which somehow fulfill the function
performed by written constitutions in other countries®, there is neither a coherent text nor a
formal hierarchy established above the level of parliamentary laws; the latter would in par-
ticular be incompatible with the still valid British doctrine of “parliamentary sovereignty™™.
Nevertheless, nobody would doubt that this constellation does not affect Britain’s status with-
in the international community at all. This negation of internal events by public international
law usually extends to violations of an existing constitution as well as to revolutionary
changes, which cannot touch upon the identity and continuity of the state in question under
public international law?.

2. The internal right to self-determination

Hence, an analysis of the international constraints on constitution-making must start from the
premise that a state can and must decide for itself, within its constitution-making power, to
provide itself with a constitution. Only then the question may be asked whether this constitu-
tion is subject to any requirements under public international law, and if so, what these re-
quirements are.

However, there is another principle to be mentioned in that context: the so-called internal
right to self-determination of the people concerned. In its usual meaning, this principle is sup-
posed to regulate the relations between a state or government and the people constituting it
and subjected to it. It demands that a people be free to shape its internal order the way they
wish it to be, and has been recognized in numerous resolutions and declarations as well as in
international treaties®. Thus, it is primarily addressed to the states as a kind of “collective”
human right (a so-called “human right of the third dimension”), and the states are obliged to
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describe the constitutional and political processes which in practice allow the exercise of this
right?.

But there are repercussions of this principle on the international level as well, for internal self-
determination can only be meaningfully exercised if the international community — and there-
fore public international law as well — in general accepts that different people may choose dif-
ferent solutions for the legal order of their society. This consequence has been explicitly con-
firmed by the International Court of Justice in the Nicaragua case: “... adherence of a State to
any particular doctrine does not constitute a violation of customary international law; to hold
otherwise would make nonsense of the fundamental principle of State sovereignty, on which
the whole international law rests, and the freedom of choice of the political, social, economic
and cultural system of a State”. Public international law thus generally allows for a pluralism
of legal and ideological as well as of constitutional cultures and normally restricts itself to the
regulation of the external behavior of states in the international arena.

3. Consequences for framing the topic

These basic statements entail some consequences for the topic of ,,international constraints* in
the context of constitution-making: The word “constraints” is usually understood as describ-
ing a state of certain restrictions or limits being imposed*, commonly connected with the
threat or use of force if these limits are overstepped. In the complex relationship between do-
mestic (constitutional) and public international law, however, this definition can only be re-
garded as a first approximation. There is at least one distinction of possible constraints rele-
vant here, which in turn leads to two different categories within the following analysis.

The distinguishing line in this respect must be drawn between formal constraints on the one
hand and substantive constraints on the other. Formal constraints address the procedure that is
used to achieve a constitution. From the standpoint of public international law, here it is of
utmost importance to make sure that the principle of internal self-determination is imple-
mented, i.e. that it is indeed the people which make the choice on the future political and con-
stitutional system of their state. This is, however, not really a “restriction”; a procedure de-
signed for that purpose rather aims at expanding the freedom of the people concerned. Subs-
tantive constraints, by contrast, concern the contents of a constitution, even under the assump-
tion that these contents fully correspond to the will of the people at that time, and therefore
are the only real limits on the exercise of that will, which is a pivotal argument for looking at
them first.

II. Substantive Constraints

Apart from the principles mentioned above, one could even argue that the necessity of subs-
tantive constraints on constitution-making flows from the very function of a constitution it-
self. Constitutions are, as one German writer puts it, essentially tools of societal integration;
they are supposed to provide a framework for the peaceful settlement of conflicts within a so-
ciety so every member of it can be expected to accept to live by their rulest2. But in order to
find this broad acceptance, a constitution must reflect the fundamental legal principles and
convictions to which the people governed by it adhere. The crucial point can therefore be de-
scribed as the legitimacy of a constitution. But what does this mean?

Legitimacy is different from legality, because — if one leaves aside the rather philosophical
question of “natural laws” — there are at least no domestic norms a constitution-maker would
have to comply with®3, and the question whether there are any international ones is precisely
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our point at issue. Legitimacy asks for the fundamental justification at the basis of the whole
state order. According to a well-known modern German philosopher, it therefore encom-
passes all publicly announced reasons and constructions which have been designed to secure
the acceptability of a constitution®®. In other words, there is always a certain idea of legitima-
cy within a given society, and the legitimacy of the constitution depends on the degree of its
conformity with this idea®.

All this is true with respect to the domestic legal order concerned. However, from the interna-
tional perspective we are taking on here, the question of legitimacy does not appear funda-
mentally different. In an international community being ever more globalized and intertwined,
it seems an almost natural development for the process and results of constitution-making to
receive increasing attention by other nations. Thus, our question eventually boils down to as-
certaining an international idea of legitimacy.

The general existence of such an idea can no longer be seriously denied. It is amply demon-
strated by the fact that no constitution-maker of today could openly dare to defy those values
and fundamental convictions which the modern international community has come to accept
as binding on all its members®®. These values are certainly embodied in norms of public inter-
national law, but most of them do essentially ground in general principles of law which are
considered independent of any specific assent by the states. To emphasize again the German
perspective called for in this report, one of the earliest decisions of the German Federal Con-
stitutional Court may be cited at this point, where the justices stated that the only limitation
put on every constitution-making power from the outside consists of those legal principles
which exist before and lie beyond any written norms that are later agreed to*’.

This statement, however, simultaneously shows the existence of international constraints on
constitution-making as well as their necessary limits. For if these constraints are grounded in
the most fundamental values and principles of law, then only those rules of public interna-
tional law which are of an absolute character can contain constraints of this kind. This will in
particular apply to norms which are considered “ius cogens” within the meaning of Art. 53 of
the Vienna Convention on the Law of Treaties™®. For instance, it would not be imaginable to-
day to come up with a constitution that would support or even mandate genocide or a war of
aggression contrary to Art. 2 Par. 4 of the Charter of the United Nations™. But since modern
international law is also increasingly concerned with the internal relationship between the
state and its citizens, there might as well be norms of a similar character governing this rela-
tionship and therefore being directly concerned with the object and purpose of constitution-
making. It is this category of norms upon which we will focus our attention.

Within this category, however, another distinction seems appropriate: drawn between those
restrictions which the majority needs for their own protection, i.e. to make sure that the people
can still exercise their internal right to self-determination under the constitution once adopted,
and those which are supposed to protect the minorities within a society against being over-
whelmed by a majority will. As the latter one is the probably most widely accepted restriction
on the internal behavior of a state towards its citizens, it deserves our consideration at first.

1. Fundamental human rights

It has already been stated that the individual has continuously gained importance as a subject
of modern public international law?. The definite beginning of this development is marked by
the Charter of the United Nations which claims in its preamble as well as in Art. 1 Nr. 3 that
the respect for human rights and fundamental freedoms is one of its major foundations as well
as objectives®. The corresponding obligation to “promote ... universal respect for, and obser-


http://www.dias-online.org/82.0.html#_ftn14
http://www.dias-online.org/82.0.html#_ftn15
http://www.dias-online.org/82.0.html#_ftn16
http://www.dias-online.org/82.0.html#_ftn17
http://www.dias-online.org/82.0.html#_ftn18
http://www.dias-online.org/82.0.html#_ftn19
http://www.dias-online.org/82.0.html#_ftn21
http://www.dias-online.org/82.0.html#_ftn22

Prof. Dr. R. Alexander Lorz: R. Alexander Lorz: International Constraints on Constitution-Making

vance of, human rights and fundamental freedoms for all without distinction as to race, sex,
language, or religion” is expressly stated in Art. 55 for the organization and in Art. 56 for the
member states of the United Nations, “with a view to the creation of conditions for stability
and well-being which are necessary for peaceful and friendly relations among nations”.

A meanwhile really impressive number of human rights treaties underlines the prominent po-
sition which the fundamental rights of the individual have assumed in current public interna-
tional law. The probably highest authority in that respect belongs to the Universal Declaration
on Human Rights as the first international catalogue of human rights of all categories. This is
fascinating because in 1948, when it was promulgated, it merely appeared as the result of a
failure, since the attempt to create a “Universal Bill of Human Rights™ as a fully binding doc-
ument had proven impossible at that timeZ. From a strictly legal perspective, the Declaration
can thus only claim the status of a non-binding resolution of the General Assembly, demon-
strated by the fact that it may call itself in its own preamble a “common standard of achieve-
ment” only.

Nevertheless, due to manifold efforts undertaken by all kinds of actors on the international
plane?, it nowadays largely enjoys binding force in that its provisions are considered to be
part of international customary law, partly even of “ius cogens”. In particular, the Internation-
al Court of Justice regularly refers to its “fundamental principles” and views them as an al-
most authentic interpretation of the corresponding provisions of the Charter mentioned
above®. And in Germany, the Federal Constitutional Court has always insisted that at least a
“minimum standard” of human rights be part of the general principles of public international
law which are binding on all members of the international community?.

In the meantime, moreover, most of the contents of the Universal Declaration have come to
be codified in international human rights treaties, namely, in the two International Covenants
on Civil and Political and, respectively, on Economic, Social and Cultural Rights?. The glo-
bally effective treaties designed for the protection of specific groups or against certain in-
fringements of human rights — like the Convention on the Rights of the Child or the Conven-
tion on the Elimination of All Forms of Racial Discrimination — almost defy any effort to
count them?. In addition, these universally enshrined rights are to a large extent also guaran-
teed by regional instruments, namely, by the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, the American Convention on Human Rights and the
African Charter on Human and Peoples’ Rights?. Each of these instruments deals with specif-
ic entitlements accruing to individual citizens, but their goals, structures and foundations are
more or less identical. They constitute internationally mandated restraints on the behavior of
governments and have by and large become so widely accepted that at least their fundamental
contents must now be regarded as binding even on those members of the international com-
munity that have not explicitly ratified them.

As a conseguence, no state today could expect any more to receive international recognition
for its constitutional order if this order would not provide for the protection of individual
rights and freedoms. This has been made clear by the international community in the recent
case of the former Yugoslavia: The successor states had to undergo an examination of their
internal human rights situation (and the corresponding constitutional provisions) before the
international community was ready to accept them as full members®.. It is thus no longer im-
aginable that a state could draw up a constitution which would, for instance, openly call for
discrimination or allow for torture. This argument, however, does not work the other way
round: As the already cited British example — at least before the promulgation of the Human
Rights Act in 19983 — proves, human rights must not be explicitly enumerated in a constitu-
tional text as long as the respect for them is otherwise guaranteed within the state’s legal or-
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der. Moreover, the conclusion that human rights today embody a central international restraint
on constitution-making is limited to the really fundamental rights and freedoms: it cannot ex-
tend to such postulates which are still heavily disputed at the international level. But these ca-
veats do eventually not impair the general thrust of the argument: as an empirical observation
shows, basically every modern written constitution — including the German Basic Law as a
prominent example — contains a more or less elaborate catalogue of human rights
guarantees®. It does therefore not seem exaggerated to qualify this as the fulfillment of a fun-
damental demand which the international legal order nowadays directs at every constitution-
making process.

2. The guarantee of democracy

The question whether and how a constitution is supposed to make sure that the internal right
of the people to self-determination does not vanish with its enactment cannot be as clearly
answered yet. It boils down to asking whether the development of public international law has
already reached the point where the international community is no longer willing to accept a
result of constitution-making that would provide for non-democratic structures of governance.

At first sight, of course, one finds ample proof of the basic principle mentioned above that
public international law in general does not care about the internal forms of state organization.
Many states are not governed through democratic mechanisms at all without having suffered
any negative impact so far on behalf of the international community. There is also a good deal
of scepticism to be exercised with regard to the belief that democracy is always the most
suited form of ordering society®*. However, at the same time there have not only been claims
of a clear “victory for democracy” in the world®, but in particular a widespread support for
democracy can be detected within the international system, stemming from the actions of in-
ternational institutions as well as from many calls for greater societal and political participa-
tion uttered by the individuals and groups concerned®. This, in turn, has led some famous
writers to believe that a right to democracy in public international law is already existent or at
least emerging®’.

The roots of this belief ground in several areas of the law of international relations. They can
altogether be seen as related elements of an international law of democracy® which covers a
whole range of different rules, principles and practices all aiming at the same goals and pur-
poses. The following elements may be peculiarly emphasized?:

a) Treaty law

From the viewpoint of a public international lawyer, any provisions in international treaties
that reflect a general demand for democratic structures are of course considered especially
fruitful. In fact, this category is also closely linked with the two major bodies of rules already
mentioned: the protection of human rights and the internal right to self-determination. Self-
determination is basically inconceivable without a sufficient protection of certain human
rights, such as the freedom of opinion and expression, the right of peaceful assembly and the
freedom of association, all of which are contained in the very same International Covenant on
Civil and Political Rights which at its beginning emphasizes the necessity to recognize the
right to self-determination. In addition, this Covenant provides for the perhaps most explicit
mentioning of democratic principles in an international treaty, stating in its Art. 25 that “every
citizen shall have the right and the opportunity ... (a) To take part in the conduct of public af-
fairs, directly or through freely chosen representatives; (b) To vote and to be elected at ge-
nuine periodic elections which shall be by universal suffrage and shall be held by secret bal-
lot, guaranteeing the free expression of the will of the electors”. As Cassese comments:
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“Whenever these rights are recognized for individuals, the people as a whole enjoy the right
of internal (political) self-determination; whenever those rights are trampled upon, the right of
the people to self-determination is infringed*%. To be sure, this correlation is equally valid
vice versa; as the Badinter Commission entrusted with evaluating the situation in the succes-
sor states of the former Yugoslavia put it: “the right to self-determination serves to safeguard
human rights™*,

After all, it can be said that international human rights law, which today is largely embodied
in international treaties, directly supports the basic principles of democracy as the way of go-
verning which is most suitable for the individual’s needs and desires in the various spheres of
society*®, At the regional level, this connection has become even more explicitly recognized
than on the universal scale. For instance, the European Human Rights Convention claims in
its preamble that democracy is the most appropriate form of government to guarantee the
rights and the dignity of the human being, and Art. 3 of its Additional Protocol No. 1 reite-
rates the call for free elections. The European Court of Human Rights has established that the
Convention is “an instrument designed to maintain and promote the ideals and values of a
democratic society”™* and repeatedly emphasized the importance of participation of the indi-
viduals in different respects®. The Inter-American Court of Human Rights has taken a similar
stance by declaring that signing up to the corresponding Human Rights Convention means
that a democratic system must be in place®.

Even at the universal level, the monitoring bodies of the relevant human rights treaties seem
to be increasingly inclined to support democracy as the most effective form of government for
ensuring that states live up to their obligations under international human rights law*’. As Atrt.
25 of the Covenant on Civil and Political Rights already indicates, in that context especially
the right to free elections is considered crucial, since free elections are the indispensable basis
of democracy and therefore kind of a “synthesis of all human rights”@. The UN General As-
sembly has neatly summarized that as follows: ... periodic and genuine elections are a ne-
cessary and indispensable element of sustained efforts to protect the rights and interests of the
governed and ..., as a matter of practical experience, the right of everyone to take part in the
government of his or her country is a crucial factor in the effective enjoyment by all of a wide
range of other human rights and fundamental freedoms,...”*. As a conclusion, it can there-
fore be said that “undemocratic electoral processes imposed upon a people by their govern-
ment are now almost universally regarded as counternormative and not beyond the purview of
the international community”. This must be all the more true if a government would try to in-
corporate processes of this kind in a newly devised constitutional order.

b) Membership requirements in international organizations

An additional indication that non-democratic constitutional structures will no longer be ac-
cepted by the international community can be derived from the fact that most international po-
litical organizations today explicitly require new members to be internally organized in a
democratic fashion. It is worth noting that this requirement is most strongly stated in the most
recent documents of that kind, which underpins the assumption that it is at least in an ongoing
process of emerging as an international constraint on constitution-making.

Within Europe, the Charter of the Council of Europe does not yet contain a statement expres-
sis verbis with regard to democracy, but, as the Parliamentary Assembly has repeatedly con-
firmed, the presumption of democracy has always existed®:. The OSCE does not know legally
binding membership requirements involving democracy, but its participants, at least since the
Cold War has ended, have promulgated several documents in which they commit themselves
to the establishment of multi-party democracy, based on free, periodic and genuine
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elections®2. The European Union claims democracy to be one of its fundamental principles
common to all of its member states, and has in the meantime even established a regime of
possible sanctions against those member states which might be violating this principle at any
time in the future®.

In some other parts of the world, the corresponding commitments read equally strong. The
Charter of the Organization of American States in its Art. 3 lit. d specifically requires “the ef-
fective exercise of representative democracy” to be the basis of the political organization of
its member states. The Charter of the newly founded African Union does not establish democ-
racy as a prerequisite for admission to membership, but in its Art. 4 lit. m at least declares
“respect for democratic principles” to be one of its underlying principles. And the Common-
wealth has adopted a range of declarations that contain a clear commitment to democracy, in
particular the Harare Declaration of 1991, Of course, some of these commitments may be
considered pure lip service, taking into account the fact that way too many member states of
these organizations do still not conform to the basic demands of democracy. But even this ob-
servation clearly proves that today a state can no longer afford to openly disregard the idea of
democracy, which in turn will affect every upcoming constitution-making process as a subs-
tantive constraint.

c) Recognition of states and governments

A most recent development could even contradict one of the preliminary remarks made at the
outset of this article: the old-fashioned but deeply entrenched principle that the internal struc-
tures of a state do not affect its legal personality under public international law®>. While the
recognition of governments can be — and often is — made dependent on their (democratic) le-
gitimacy®®, the recognition of states has traditionally been evaluated according to seemingly
objective criteria only. As the Montevideo Convention put it already in 1933/, there needs to
be territory, population and a government which possesses “effective control” over the territo-
ry in question and the capacity to enter into international relations with other states. In prin-
ciple, these criteria are still not disputed; but there is a new tendency appearing on the interna-
tional plane which tries to define “effective government” as meaning, in fact, democratic gov-
ernment.

The European Union is at the forefront of this development. The Guidelines on Recognition
of New States, which it promulgated in 1992 to deal with the break-up of Yugoslavia and the
Soviet Union®, announced that the Union and its member states would recognize new states
emanating from the changes in the region only after they had constituted themselves on a
democratic basis, and supplemented this by setting up specific requirements which the candi-
dates had to be met. This marks the possible beginning of a major shift in the process of rec-
ognition in international law®>. It is not yet clear whether democracy will really emerge as a
compelling prerequisite of any “effective government”, especially because the EU itself did
not fully adhere to its Guidelines when accepting the successor states of Yugoslavia and the
Soviet Union, but again, this development can at least be regarded as an additional milestone
in establishing democracy as an international constraint on future constitution-making
processes.

d) Good governance, the right to peace, and prudential concerns

Some other arguments which can be brought forward to buttress this conclusion shall be only
briefly mentioned here. Democracy can also be regarded as an essential element of “good go-
vernance” because it allows for participation in the various processes which have an impact
on individuals and the society, and good governance, in turn, is a pivotal presupposition for
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human development insofar as it attempts to ensure the creation and implementation of struc-
tures and policies which help people to develop their full potential in accord with their needs

and interests. Thus, especially the European Union tries to promote good governance and de-
mocracy in its relations with third states, and the Council as well as the Commission have re-
peatedly made clear that in their view democracy and human rights are inseparably connected
with sustainable social development and economic growth®.

On a slightly different note that already transcends the realm of strictly legal obligations, it
may be said that no prudent government today will try to govern by force alone. As Franck,
one of the first advocates of a right to democracy in modern international law, puts it: “To be
effective, law needs to secure the habitual, voluntary compliance of its subjects; it cannot rely
entirely, or even primarily, upon the commanding power of a sovereign to compel
obedience”®. In this view, calling for democracy as a necessary prerequisite of modern con-
stitution-making is beyond all its normative underpinnings just dictated by the nature of mod-
ern legal orders and governments.

Finally, historical experience teaches us that democracies tend not to go to war, at least not
against each other®. This leads to the presumption that if all states on this globe were demo-
cracies, the chances of a total elimination of war from this world, as the United Nations Char-
ter envisaged it, would significantly increase. Thus, a call for democratic structures within the
existing states and their constitutional orders may also be derived from the prohibition of the
use of force contained in Art. 2 Par. 4 of the UN Charter. To cite Franck again: “It appears
with increasing clarity, in normative context and practice, that compliance with the norms
prohibiting war is inextricably linked to observance of human rights and democratic entitle-

ment”®*

e) Conclusion

There is, of course, one problem remaining which this article will not address: the question of
what elements precisely constitute a democracy or make a constitution a democratic one. This
question would deserve an article of its own and has indeed already triggered lots of publica-
tions because there is no generally accepted definition of democracy that would be valid for
all conceivable contexts®™. However, some basic features of a democratic system can be iden-
tified, as they are, for instance, contained in the Copenhagen Document of the CSCE (today
OSCE) issued in 1990, the final declaration of the UN World Conference on Human Rights
promulgated in 1993 or more recent statements by other organs of the United Nations®®. For
the purposes of this contribution, though, it suffices to say that the general principle of de-
mocracy is at least emerging as a fundamental norm of public international law which is di-
rected towards any modern constitution-making process, so that a new constitution which so
clearly violated the basic features of this principle that its non-democratic character were ap-
parent would no longer be recognized by the international community. Needless to say, the
German Basic Law in its Art. 20 therefore also names democracy as one of its fundamental
structural principles.

III. Formal Constraints

We will now turn from substantive to formal constraints, i.e. from the substance of a constitu-
tion to the process of its adoption. As has been stated above, here it is of utmost importance to
make sure that the principle of internal self-determination is implemented, i.e. that it is indeed
the people which make the choice on the future political and constitutional system of their
state. In this regard, Germany can serve as a most useful example of analysis because the
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adoption of the current German constitution, the so-called “Basic Law”, basically involved all
imaginable problems that can surface within a constitution-making process.

1. Octroi

The first of these problems concerns the question to what extent a foreign power may exert in-
fluence on the constitution-making process. This question seems to be particularly relevant
again, taking into consideration the various attempts at “nation-building” that are currently
undertaken by the international community, for instance, the creation of a new constitution for
Afghanistan under the auspices of the United Nations or, even more bluntly, the upcoming
constitution-making process in Irag under the Authority of the Anglo-American occupying
powers.

The German Basic Law also originated within a regime of occupation, when after World War
Il the Western Powers wanted to set up a new West German state from the remnants of the le-
gally still lingering, but in fact vanquished German Empire. The various states of what was
later to become the Federal Republic of Germany had already been constituted when on July
1, 1948 the military governors of the American, British and French occupation zones autho-
rized their prime ministers to convene a constituent assembly for the purpose of drafting a
constitutional document®’. However, the so-called “Frankfurt Documents” did not only con-
tain this authorization, but also set up a number of requirements regarding the contents of the
new constitution and made pretty clear that an approval by the military governors could only
be expected if these requirements — which were basically identical with the substantive con-
straints mentioned above, only adding the demand for a federal structure of the new state —
were met®,

Moreover, even during the proceedings of the constituent assembly that was convened on this
basis — the so-called “Parliamentary Council” — the military governors were continuously in-
formed about their progress and followed it closely. As a rule, they refrained from trying to
exert direct influence on the proceedings, but when the first draft of the new constitution came
out, they expressed their disagreement on certain points concerning the legislative power of
the states because they feared the resurrection of a strong unitary government in Germany that
had proven so ill-fated during the Nazi period®. The Parliamentary Council took that into ac-
count when working out its final draft, and eventually the new Basic Law was approved by
the military governors on May 12, 1949.

This procedure of creating a new constitution was understandably criticized from the very be-
ginning. Since the regime of occupation — although considerably softened and modified after
the first West German government had been installed according to the provisions of the new
Basic Law — continued for another six years until 1955, most German writers commenting on
it during this period contested the ultimate legitimacy of the new constitution, accepting it as a
transitional and temporary framework only. It was not regarded as an act of the “pouvoir con-
stituant”, not as a comprehensive expression of the free will of the German people, but merely
as a limited act of self-determination within borders set from the outside”.

It is extremely interesting to note how this picture has changed. The substance of the Basic
Law is still the same as it was in 1949, and even the adjustments made in the nineties because
of re-unification can be considered marginal?. Nevertheless, its legitimacy is no longer called
into question, at least not because of the external influence during the process of its creation.
The arguments offered for the explanation of this phenomenon differ only slightly. Their ba-
sic thrust can be summarized as follows: The material requirements set up by the military
governors of the occupying powers conformed to the will of the German people. The Parlia-
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mentary Council did not just accept them because it had to, but because it fundamentally
agreed with them. The Basic Law therefore was a German creation from the very beginning
and can be considered an act of “pouvoir constituant” at the latest after the regime of occupa-
tion ended and it became the constitution of a sovereign West German state”.

This observation already points to the assumption that deficits in the constitution-making
process — and octroi is certainly not the ideal of how this process should be conducted — do
eventually not matter if the substance of the final product goes unchallenged. But of course,
there are also other procedural ways available to compensate for such a deficit. It is therefore
the question of procedural alternatives to which we now turn.

2. Referendum

The usual procedure for establishing a democratic constitution is to put the draft that an
elected constituent assembly has worked out to a referendum in order to make the people di-
rectly decide on it. To be sure, there is a whole range of alternatives how a constitution may
be adopted: One can try to do it all by plebiscite, which, however, happens very rarely due to
the practical difficulties associated with negotiating a legal text among all members of a given
society. Or one can choose the opposite way and leave the whole constitution-making process
to one or several representative bodies”. The procedure described above as “usual” somehow
strikes a middle ground. In sum, all these alternatives do not necessarily differ in terms of
democratic legitimacy™. But again, none of these generally accepted procedures has been
employed in the German case.

The deviations already start with the establishment of what in fact became the constituent as-
sembly. The Parliamentary Council itself was not an elected body. An election was not even
an option, considering the time restraints set up by the military governors of the Allies™. Per-
haps in order to make up for that, the governors had initially envisaged a referendum to be
held on the result of the proceedings, but this did not work out either because the idea of a re-
ferendum was rejected by the state governments of the Western part of Germany. They did so
for a simple reason: to make sure that the newly created constitution would from its very be-
ginning bear the stamp of being a temporary and provisional solution only’’. This was consi-
dered necessary in order to keep the “German Question” open and to avoid any arrangements
that could later stand in the way of the desired reunification of Germany. In the view of the
states’ prime ministers in 1948/49, a referendum could have created the impression that the
West Germans had already given up on this goal. Therefore, they chose the alternative of hav-
ing the new constitution approved by the state parliaments only”®. For the same reason, even
the word “constitution” was avoided by calling the new text a “Basic Law”.

German writers at that time consequently regarded the “Basic Law” as lacking full democratic
legitimacy, a deficit that was nevertheless declared to be tolerable for the time being until a
definitive solution for Germany as a whole would be found™. It seemed all the more appro-
priate to overlook this deficit, taking into account the fact that all of Germany remained under
a regime of occupation even after the Basic Law had entered into force. But history ran a dif-
ferent course: the occupation was ended in 1955 without reunification, and so the Basic Law
stayed in force for what was then the Federal Republic of Germany until almost everybody
had become so happy with this constitution that its legitimacy was no longer called into ques-
tion.

The issue resurfaced when reunification suddenly again became an option in 1989/90. Rely-
ing on Art. 146 of the Basic Law in its original wording, a considerable number of politicians
and academics then called for a referendum on a new constitution — based on the Basic Law —


http://www.dias-online.org/82.0.html#_ftn73
http://www.dias-online.org/82.0.html#_ftn74
http://www.dias-online.org/82.0.html#_ftn75
http://www.dias-online.org/82.0.html#_ftn76
http://www.dias-online.org/82.0.html#_ftn77
http://www.dias-online.org/82.0.html#_ftn78
http://www.dias-online.org/82.0.html#_ftn79

Prof. Dr. R. Alexander Lorz: R. Alexander Lorz: International Constraints on Constitution-Making

by the whole German people. However, once again a different decision was taken: The first
freely elected parliament of the East German state, the “People’s Chamber” (Volkskammer) of
the “German Democratic Republic”, chose simply to join the Federal Republic of Germany
by way of accession, thereby accepting the Basic Law as the constitution of reunified Germa-
ny. With the conclusion of the Unification Treaty between the two German states on Septem-
ber 19, 1990, the accession could eventually take effect on October 3, 1990.

That was not yet the definite end of the story, since Art. 4 of this Treaty called for a constitu-
tional reform within two years of reunification, and indeed some provisions of the Basic Law
had become obsolete because of the reunion. So a “Common Constitutional Commission” of
the new Federation and all its states was convened and proposed some modifications of the
text of the Basic Law. However, these changes were not of a fundamental nature at all, and
thus they were finally adopted through the normal procedure for constitutional amendments
without any referendum being held®2. Not even the name of the document was changed: there-
fore, Germany still just has a “basic law” instead of a formal constitution.

The majority of German constitutional lawyers did — and still does — not consider this in any
way objectionable. Their main argument can be stated as follows®: The populace of West
Germany had long accepted the Basic Law as the foundation of its constitutional order, and
the people of the GDR deliberately chose it for the same purpose when voting in the first and
only free Volkskammer elections by bringing those political parties to power which had prom-
ised a swift unification by accession under the then-applicable Art. 23 of the Basic Law. Thus,
there was no need to hold a referendum on both sides.

3. Factual consensus

The thrust of this argument points to the decisive possibility of compensating most conceiva-
ble formal deficits of a constitution-making process: through the emergence of a general con-
sensus among the people that the document in question should be accepted as the legitimate
constitution. In the case of Germany, this acceptance can be proven relatively easily. The first
element of this chain of proof may be discerned in the first parliamentary elections held under
the new Basic Law in 1949%%. Almost 80% of the West German populace turned out to vote
for the new parliament and thereby to seize the opportunity of finally establishing a new cohe-
rent state order after 4 years of “statelessness”. And this high participation of the people has
persisted over decades until now. In particular, the new institutional structures installed by the
Basic Law — let alone its remarkable human rights catalogue — were accepted continuously
from the very beginning, with the Federal Constitutional Court constantly maintaining the top
position among all institutions of state and society when the people are asked whom they trust
most.

For this reason, it may be said that the Basic Law has at least acquired sufficient legitimacy
through its permanent unquestioned application, relegating all deviations in the process of its
creation to the realm of history®>. One of the leading German constitutional interpreters
speaks of an informal daily “plebiscite de tous les jours”, which he considers even more per-
suasive than any formal referendum that could only depict the attitude of the people at a given
moment. To be sure, one may still ask at what point in time the “legitimacy gap” produced
by these deviations has eventually been bridged®.. But for practical purposes, this question
may remain open as well as the theoretical one what would happen if the relevant consensus
among the people would get lost®2. In sum, we therefore cling to the famous thoughts first ar-
ticulated by Thomas Hobbes: “ ... the Legislator is he, not by whose authority the Lawes
were first made, but by whose authority they now continue to be Lawes”.
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IV. Final Conclusion

The insights gained from looking at the development of the German constitution lead to one
pivotal conclusion: Legitimation deficits within the constitution-making process may hamper
the legitimacy of a constitution at the outset, but if the constitution in question is accepted by
the people as the legally binding framework of their society and political system, these defi-
cits will be overcome, and at the end of the day, the constitution will enjoy full and undoubted
legitimacy. By contrast, if the substance of a constitution lacks crucial elements like a suffi-
cient guarantee of human rights and democratic decision-making procedures, these failures
cannot be cured. From the viewpoint of our topic, the result can thus be stated as follows: In-
ternational constraints on constitution-making do exist, in a substantive as well as in a formal
respect. But in this context, substance matters much more than form. The formal constraints
are therefore only of a loose character, embodying guidelines and standards rather than rules
from which no derogation is possible. Contrary to that, the substantive constraints set up by
modern international law — namely, the requirement of protecting human rights and the basic
demand for democracy — fulfill a really indispensable function with regard to constitution-
making. As a consequence, today it appears inconceivable that any “pouvoir constituant”
could openly disregard these constraints without expelling itself from the international com-
munity.
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